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The adoption of Islam by either spouse
and ifs effects according fo Islamic jurisprudence

Abstract:

Praise be to Allah Alone, peace and blessings be upon the last Messenger:

The subject of my research deals with an issue of Islamic jurisprudence on
which opinion of scholars past and present has been divided. This issue is when one
of the spouses embraces Islam before the other, whether before this conversion this
spouse was Christian, Jew, or pagan, or one is Christian or Jew and the other pagan.

Before delving into this research, | would like to deal with the introduction
which includes the judgement of the Islamic Sharia on a valid marriage between non-
Muslims, which can be a basis for other valid marriage judgements, especially, the
divorce of the pagan. This is the opinion of the majority of scholars except Malikis.

After having studied thoroughly the points of disagreement, the following appears:

A) If the two spouses embrace Islam together, their marriage remains valid
provided they are in a state which makes them eligible to remain married in
Islam; that is to say, when there is no reason which would forbid their
marriage.

B) When the non-Muslim husband converts to Islam, whilst being married to a
woman of the Book (Jew or Christian), their marriage remains valid, since
marriage with a woman of the Book is licit, there is no reason to discontinue
such marriage.

But if one of the spouses embraces Islam, while the woman is neither Christian
not Jew, there have been a lot of disagreements between scholars of Islamic
jurisprudence. Ibn Al-Qayyim reports 9 views, of which we will mention only the
most important:

Case n°1: the opinion of the majority of Hanafis:

The Hanafis detail this issue as follows:

If the two spouses live in a Muslim country, and one of them - who is
Zoroastrian - converts to Islam, or the woman of the Christian or Jew, the other
spouse is invited to adopt Islam, if he/she accepts, the marriage will continue to be
valid, otherwise the judge must separate them.

If the two spouses live in a non-Muslim country which is in a state of war with
a Muslim country, and one of them embraces Islam and goes to a Muslim country,
their separation ends the bond of marriage.

If the converted one does not leave the non-Muslim country, their separation is
not established at once but becomes effective after three menstrual periods. If the
woman does not have a menstrual period, the legal period is three months. If the
other spouse embraces Islam in that period, their marriage continues to be valid.
Otherwise, their separation becomes mandatory.
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There is no difference for the Hanafi between conversion before or after the
consummation of marriage.

Evidence of Hanafis:

First: They cited the verse of Al-mumtahana chapter as evidence:

Allah the Almighty says: “O you who believe! When believing women come to you as
emigrants, put them to the test; Allah knows best as to their Faith, then if you
ascertain that they are true believers send them not back to the unbelievers. They are
not lawful (wives) for the unbelievers nor are the unbelievers lawful (husbands) for
them. But give them (the unbelievers) that (amount of money) which they have spent,
[as bridal money] to them. And there will be no sin on you to marry them if you have
given them their bridal money to them. Likewise hold not the unbeliever women as
wives, and ask for (the return of ) that which you have spent ( as bridal money) and
let them (the unbelievers ask back for that which they have spent. That is the
Judgement of Allah, He judges between you. And Allah is All-knowing, All-wise.”
Chapter Almumtahanat V 10.

The evidence from these verses proving that the two spouses must separate
when they are not of the same religion are several:

1. God decreed that the emigrating Muslim woman must not be sent back to her
unbeliever husband living in a non Muslim land. This is proof that the separation is
mandatory because of the difference in land.

2. The hanafis deduced from hadiths of the Prophet like the one reported on Amru
bnu shiiaib, on his father, on his grandfather: “that the Prophet sent his daughter
Zaineb back to Ali abu Al-As with a new Mahr (bridal money) and a new marriage
contract.”

This hadith indicates clearly that the marriage bond is abrogated when the
religions of the spouses are different because the Prophet sent back his daughter
Zainab to her husband Abu Al-As — May Allah be pleased with him- as she
embraced Islam before him and emigrated to Medina whilst he was a disbeliever in
Mecca. When he converted to Islam, the Prophet sent her back to him with a new
marriage relationship. It follows that the first marriage was abrogated by her
emigration to the land of Islam.

This Hadith was said to be weak in terms of ascription (uninterrupted chain of
authorities on which a tradition is based) because it contradicts the following hadith
reported by Ibn Abbas.

Case n°2: The opinion of the majority of scholars (jumhur)

The majority of scholars believe that the judgement differs depending on the
fact that the adoption of Islam occurred before or after consummation.
If it happens before consummation, separation is obligatory without any
disagreement, bit if it occurs after consummation, separation takes place after the
prescribed period of waiting (idda). If the unbeliever spouse adopts Islam before the
end of the ldda, they remain married. But if he doesn’t convert within this period, the
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separation becomes compulsory. This is the opinion of Azzuhri, Al-Awzai, Mujahid,
As-Shafii, Ahmad, Is’haq, Al-Layth, and Al-Hassan ibnu Hay in one report about
him. It is also the opinion of Malik in the event the wife who embraces Islam before
her husband.

Malik said that in the case of the husband, who converts to Islam before his wife, she
will be presented Islam, she either converts, or they will be separated from each other
before or after having intercourse.

This being said, Asheb disagreed with the Malikis and said that the two
spouses shouldn’t be separated when the husband embraces Islam before his wife
until she is invited to adopt Islam. If she refuses and her period of Idda ends then she
must be separated from him.

The Jurisprudence Academy delivered a fatwa in accordance with the opinion
of the majority of scholars when this issue was submitted to its Third Session in 1407
H.

Main evidence of the majority:

First: the Majority based their judgement on the verse of Al-Mumtahanah, too;
the ways of this indication, according to the majority, constitute in the separation
between the two spouses after the conversion of one of them, the reason here, is
Islam. However, the difference in the land does not affect the separation much, like:
“If you ascertain that they are true believers” this indicates that belief is the factor
which affects the judgement of not sending the female emigrants back to the
unbelievers. That is the reason for the abrogation of their marriage to a polytheist,
since it was permitted for male believers to marry them after the end of their idda
(women).

Secondly: Ibn Shihab is reported to have said: “There was between the
conversion of Safwan and the conversion of his wife about two months” Ibn Shihab
said: “According to our knowledge, any woman who emigrated to Allah and His
Messenger whilst her husband was an unbeliever living in the land of unbelievers
was separated from her husband, except if her husband came as an emigrant before
the end of her period” narrated by Malik and others.

Case n°3: The opinion of the Zahiritics and others:

According to the Zahiritics (those who interpret religious texts literally),
marriage is abrogated immediately when one of the spouses embraces Islam before
the other, there is no waiting for the end of the period (ldda), and if the other spouse
embraces Islam later, the marriage contract is renewed and a new Mahr (bridal
money) is necessary.

This is the opinion of Ibn Hazm, the Imam Ahmad is also reported to have
expressed this opinion. This opinion is supported by Al-Khallal, his friend Abu Bakr,
Al-Bukhari in his “Saheeh”, and it was also favoured by Ibn Almundhir in “Al-
Ishraf”.

This is also the opinion held by At-Tahawi in the case of the wife embracing
Islam first, as for the case of the husband converting to Islam first, | could not find
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his opinion - after research - it is not excluded that he had the same opinion for both
cases.

This opinion is reported to have been expressed by Umar bin Al-Khattab, Jabir
bin Abdullah, and Ibn Abbas and others; it is shared also by Hamad bin Zaid, Al-
Hakam bin Utaibah, Saeed bin Jubair, umar bin Abdul Aziz, Uday bin Uday Al-
kindi, Al-Hassan Al-Basri, Katada, Ikrimah, Ata, Tawous, Mujahid and Abu thur.

Main evidence:

1) The Koranic verse in which God says: “Likewise, hold not the unbelieving
women as wives”. God has given a clear judgement that it is forbidden for a
Muslim to remain with a disbelieving wife, if she doesn’t embrace Islam we
deduce from this that she becomes forbidden for him immediately when he
converts to Islam.

2) God also says: they are not lawful (wives) for them nor are the disbelievers
(husbands) lawful for them" this is another clear indication that each of them is
forbidden for the other if he or she doesn’t embrace Islam

Case n°4: the Opinion of Sheikh Al-Islam:

Holders of this opinion deem that marriage is not abrogated immediately after
the conversion of one of the spouses, but it mutates from an mandatory marriage to a
licit marriage so, it is allowed for the woman, if she embraced Islam, whilst her
husband didn’t, to marry another man if she wants to, after getting separated from the
first one, she can also wait for her first husband to embrace Islam, - even if this might
take several years- so that they come back to their first marriage without renewing it.

Likewise, the husband, if he embraces Islam, whilst his wife is still a
disbeliever, he can either wait for her to embrace Islam, so that he can come back to
her with the first marriage contract, or separate from her, in this case, there is no
difference between the conversion before or after consummation. This opinion was
reported on Umar —May Allah be pleased with him- it was supported by lbn Al-
Qayyim, and Ibn Kathir, it was also preferred by Al-Shawkani, and Ibn Othaymine
from modern scholars.

Main evidence:

1%): It is reported on Ibn Abbas that he said: “The prophet sent back his daughter
Zainab to her husband Abi L’as bnu Rabi with the first marriage, and he didn’t
change anything”. It’s a correct hadith with its proofs. He added in one narration: “to
her husband Abi Las bnu Rabi with the first marriage contract after six years”.

In Zainab’s issue-and this case- is a proof that if a woman embraces Islam, but her
husband doesn’t, even if its menstrual period ends, their marriage will not be
abrogated because of that. But she has the right to choose between getting married
with another, or waiting for her husband to embrace Islam anytime; she is still his
wife, but he can not touch it.

2"Y: 1bn Abbas —May Allah be pleased with him-said: “disbelievers were in two
kinds according to the prophet —peace and blessings of Allah be on him-and
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believers; 1) disbelievers in war, he fights them and they fight him, 2) disbelievers
who are Ahl al-Dimmah, he does not fight them, and they do not fight him. When a
woman from the people of war emigrates, she can not be eligible for marriage until
the end of her menstrual period, after which she can get married. And if her husband
emigrates before she gets married, he can be sent back to her, ...” (reported by Al-
Bukhari).

This is the final word on this issue; it is not the menstrual period (Haid) which
Is the prescribed period (Iddah) estimated by so many scholars of jurisprudence as a
term for the end of marriage, but the final word is that when the woman becomes
pure from a menstrual period after which she will be eligible for marriage. She can
either marry another, or wait for her husband to convert, whenever he converts, she
becomes his wife, whether the prescribed period is over or not. This is what the
prophet ordered to do, as it appears from the story of Zainab, which is the truth
without doubt.

5" case: the opinion of Al-Judai:

According to this opinion, if one of the two spouses becomes Muslim before
the other one constitutes a reason allowing the cancellation of the marriage and not
an obligation, if they choose to continue to be married; it is permissible in that case,
provided that the disbeliever among them would not be an anti-Muslim warrior.

This statement was reported on Omar and Ali -May Allah be pleased with
them-, Ibrahim Al-Nakhi, As-Shaabi and with which Hammad Ibn Abi Soulaimane
Sheikh Abi Hanifa used to deliver a similar fatwa.

Main evidence: The Traditions of the Companions:

Eirstly: Abdellah ben Yazid Elkhitami, said: a woman from the population of
Elhira converted to Islam and was not the case for her spouse; then Omar bin Al-
Khattab -may Allah be pleased with him, wrote to let her choose, whether to quit him
or to keep settling with him

Al-hassan Al-Basri reported that: a Christian woman embraced Islam under a
Christian man and they wanted to take her from him, then they went to Omar who
decided that she was freewill.

From the significance point of view, upon this tradition from the commander of
believers on the statement of Al-Jadie, the most apparent issues are:

1- At that time, Omar bin Al-Khattab was the Khalifa ,judged that a woman
embracing Islam without her spouse, was given the right to choose, whether to leave
him or to remain under his Isma ( inerrancy ) and his denotations on this judgement
Is explicit without affectation

2- When the high ranked companions kept silent and the people with them over the
judgment of Omar and approved it, this shows that the marriage contract is not
abrogated for the sole reason that one of two spouses embraces Islam; otherwise they
would not be allowable for them to keep silent on Vanity.
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3- From above, the benefit is that the verse of Al-Mumtahana was not indicative for
Omar, even for those who agreed with him over the prohibition that the Muslim
woman to tarry under a non-Muslim person, and she is near him in the land of Islam

Secondly: Amir As-Shaabi reported that from Ali -may Allah be pleased with
him-, said: if a Christian woman, the spouse of a Jewish or a Christian man,
embraced Islam; he has the right in prior to go unto her because he has an agreement
to be fulfilled.

The significance aspect of this tradition from Al-Judai’s statement: that it is
apparent in the significance that the Woman is allowed to tarry with her spouse if she
embraced Islam before him, consequently it is lawful that he goes unto his wife and
take enjoyment each other with goodness, because He -may Allah be pleased with
him- said: he has the right in prior to go unto her.

The most important causes of disagreement:

1) Variance in commentary of the Sourate of Al-Mumtahanah "the Woman to be
examined".

2) Variance and opposition of the reports on the fact that the prophet sent his
daughter Zainab back to Abi Al-As.

3) The correctness of the consensus reported on the issue.

4) Opposition to the generality of the verse “hold not the disbelieving women as
wives” to Al-Athar and Al-Qiyas.

5) Does the difference in land affect judgements?

6) Should we consider what the reporter said or what he saw?

Conclusion:
I can highlight the results of this research as follows:

1) Marriage contracts between disbelievers are valid, and they can be followed by
all the effects of a valid marriage, including common divorce.

2) When the two disbelieving spouses embrace Islam together, they remain
married, if there are in a state which makes them eligible to start living by
marriage bond after embracing Islam.

3) The conversion of a disbeliever who is married with a wife of the Book does
not affect their marital relationship.

4) The prophet sent back his daughter Zainab to her husband Abu Al-As when he
embraced Islam after a separation which lasted for six years with the first
marriage contract, and did not change anything, as it was reported true in the
Hadith according to the report of Ibn Abbas —May Allah be pleased with them-

5) It is not correct to consider any of the contesting consensuses on the issue of
judging the marriage contract when one of the spouses embraces Islam.

6) The difference in land between the spouses does not require their separation in
itself.

7) We should consider and argument through what the reporter said was correctly
lifted to the Prophet, even if the reporter has got a different opinion and Ijtihad.

8) The verse of Al-Mumtahana does not oppose to the hadith reported by Ibn
Abbas in all ways if we consider that the conversion of one of the spouses
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makes their marriage contract in suspension, which has no effects until the
conversion of the other partner.

9) The conversion of one of the spouses does not require hasting in
separating them just after the conversion, but the choice is given to the other
partner whether to abrogate the marriage contract or wait for the other partner
to convert even if this waiting might take a long time.

10) The Dependence of the abrogation of marriage contract on the end of
the prescribed period (ldda) is not correct.

11) Touch is not permitted between the two spouses during all the period of
waiting for the other partner (disbeliever) to convert.

12) The separation due to the conversion of one of the two spouses does not
need a prescribed period of three months, but it will be permissible for the wife
to get married after the first menstrual period (Haid).

13) Subsistence (Nafaka) is not a duty for the husband during the period of
waiting for the other partner’s conversion.

14) If the wife embraces Islam before her husband, and gets separated from
him before consummation, she will not have neither a Mahr nor a Mut’a but if
this separation occurs because of the conversion of the husband, she will have
the half, since the separation is due to him, but if this happens after
consummation, she will take all the bridal money (Mahr), - if it were correct-
since the consummation is confirmed.

15) If he gave her what is not licit in our Sharia, and she took it before
embracing Islam, she would not be able to take something else, but she would
be able to take its value, if she had not already taken it.

16) If he married her without bridal money (Mahr), or did not mention it in
the marriage contract, she should be able to ask for her bridal money (Mahr) if
she had embraced Islam before consummation, otherwise, she would not take
anything if this were after embracing Islam.

17) The separation, whenever it happens due to the conversion of one of the
spouses, is an abrogation without divorce.
18) Small children who are not adults yet should follow in Islam the

reverted Muslim amongst their parents.

Thus, and God knows best, God has more wisdom, May Allah have peace,
blessings, and favours on the guided mercy, and the offered favour, our Prophet, the
comfort of our eyes, Muhammad, on his brothers, his family, his companions, and his
followers with sincerity to the Day of Judgement.

Glory be to You, Allah. I praise You, | bear witness that there is no god but You, |
seek your forgiveness and | repent to you.

Translated into English by: TCHINA Smail
English teacher and interpreter.
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