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Abstract

This study dealt with the assessment of bodily injury in the
Islamic jurisprudence and the Jordanian Civil Code. It’s importance is
attributable to the multiplicity and immensity of the risks to which
man has been subject since ancient times and which have increased
due to technology spread and development, particularly today. The
bodily injured faces many complexes that impede the compensation
he is entitled to. These complexes might be due either to the nature of
the bodily injury per se or to the fact that the provisions and rules of
civil liability are inadequate or fall short of providing efficient
protection to the injured guaranteeing that he receives a fair
compensation to make good his injury.

Bodily injury is not of the same degree or nature since in its
reality is a multi factor one. Difference of perspective of such factors
—in addition to the difference regarding its nature— resulted in a
difference between jurisprudence and judiciary concerning the
necessity to pay compensation or not. At a subsequent stage, such
difference intensified because of disagreement on how to assess
compensation for such injuries. At the time when Jordanian judiciary
determined that assessment of the compensation due for injury —in
general— is subject to the authority of the judge, we find that initially
Islamic jurisprudence is of the opinion that assessment of
compensation for bodily injury takes place in accordance with specific
criteria and predications, which in fact the judge can not omit.




Therefore, the study discussed this issue in theory and practice
using the analytical approach. I touched on the blood money system,
which Islamic jurisprudence adopted based on its recognition of man
natural right to the safety of his body and life, in view of the fact that
all people enjoy such original right on the same footing . In this
regard, the position of the Jordanian legislator was in harmony with
Islamic jurisprudence as most rules of the Jordanian Civil Code are
originally derived from Islamic Sharia Law without disregarding other
positive sources for legislation, which, in our point of view, was the
reason why the Jordanian legislator embraced the rules that entitle the
injured to claim compensation for other (material and moral) injury
factors on the strength of guaranteeing self-injury in view of the fact
that causing harm to the body brings about other consequences
involving injuries too, but they differ from one person to another, each
according to his circumstances, in terms of his age, health and social
condition ...etc. People are not equal in that because they are
connected with the personal and self aspects of each individual, while
harming the integrity of the body or life is related to its objective
aspect.

In view of the diversity and multitude of the problems resulting
from illegitimate assault on right to bodily safety, the study discussed
the judicial application related to the subject of this study by inducing
the judicial provisions issued in this respect, making reference to such
provisions that tackled the issue of assessing compensation for bodily
injury itself in terms of its degree and factors and how the judiciary
disagreed on the necessity of compensating such factors or not.

This study reached a number of conclusions and
recommendations, which include that the logic of Islamic Sharia in
person felony is the Sharia pricing of the basic unit in collateral
calculation, which is the person blood money and not to leave this
matter to the judge's discretion. The same applies to different felonies
on any thing other than the person, either by the indemnity defined at
a percentage of the person blood money in what can be defined, or the
rule of justice which ought to be in agreement with the Sharia
proportions specified in blood moneys and indemnities. The
Jordanian legislator made the law as the source of this right and vested
its consideration and assessment in the Sharia courts. But, as regards




the issue of compensation for bodily personal damage due to bodily
injury, represented in material and moral damage resulting from such
injury, the Jordanian legislator permitted the injured to claim such
compensation in accordance with the provisions of compensation for
injurious act and has vested the civil courts with the competence to
consider and assess such compensations. The problem of combining
the amounts of blood money and civil indemnity does not exist in
principle because of the difference of the source of right for each of
them.

Finally, we believe that as long as it is not accepted in justice
that the proof of the res judicata is brought before the person causing
injury to recover part of the civil indemnity paid by him or to suspend
continuation of payment of the revenue in case the injured recovers
from his injury.

Therefore, it is preferable-and to prevent any juristic argument-
that the legislator interferes by an explicit legal text to give him the
right to file a lawsuit to request reconsideration of the assessment of
compensation in case of termination or decrease of the injury so long
that the injured can claim that in case the injury aggravates in the
manner that guarantees observance of equality between the positions
of the person causing injury and in the injured in this respect.




