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Abstract:

In Islamic jurisprudence, the “way of preference” (Istihsan) has
many definitions with contradictory attitudes of Muslim jurists. Some
of Islamic legal advisers refuse to give this way any value, under
consideration that it gives the jurist an authority to deduct according to
his personal taste. This controversy is founded on the contradictory
concepts given to the ‘way of preference” as an independent source of

legal opinion. But in fact, the jurists use the term “preference” in their
books, likewise the Quran, the Sunnah and the Arab linguistic erudite
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are using it. This linguist concept makes from the “Preference” an
authentic instrument, between other sources, to deduct many precepts
of the Sharia. In unanimity, all the jurists reject the opinion resulted by
“preference” if it’s not assisted by another approved legal source, or
when, in evidence, it contradicts the fundamental Islamic principles.
In other hand, they accept any deduction by “way of preference” when
it’s clearly appropriate with the spirit of IsSlam. And then, some erudite
declare that it’s not fair to speak about controversy on the real essence
of the “way of preference”.
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