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Endowment in a Knowledge
Management Perspective

F. J. Vandamme'"

ABSTRACT

The Challenges of the Endowments processes are discussed within the knowledge
audit frame for processes in general and endowment in particular. Special attention is
paid to the dynamic LE’C>U methodology to assess peculiar endowments with its
globalization and localization perspectives. An overview is given of the knowledge
management tools and its use for the knowledge audit. Finally some conclusions on
endowment are formulated.

1. Introduction: the challenges of endowment

Endowment is a very important and very ancient process. This process has to be
understood with its linkage with two other interrelated important and ancient processes:
globalization and localization.

We find already some presence of these three processes through archeology with
the Neanderthaler™ Moreover the etymology of the term “endowment” in many
languages refers to a very ancient basic human process. In the oldest cultures too (the
Mesopotamians, Egyptians, Celts etc.), we see the presence and interaction of the basic

L INT3

processes of: “endowment”, “globalization’ and “localization”.

The success or failure of a peculiar act of endowment depends on the impact on the
globalization process, combined with the localization processes of concretisising and
adaptation to the local cultures, customs, procedures, strategies and tactics.

Too much a very good intended endowment in one part of the world (f.i. in
Europe), can have disastrous consequences f.i. in Central Africa through the
localization processes and vice versa.

In fact the triangle “endowment, globalization and localization™”, gets more
attention in the XXI century then before. Still it has always been very important.
Perhaps the only difference is the potential velocity of the impact and interaction over
the whole world of these three processes. Still we must stress the potential faster

(*)  Babbage Institute for Knowledge Management (BIKEMA), Belgium fernand.vandamme@pbikit.org.
(1)  Through archeological results we see that Neanderthalers already did endowment to help to survive
handicapped ones (Solecki, R.S., 1971, The First Flower People).
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interactivity. Indeed, in practice, the impact today can be strongly slowed down, by the
growth of the non-communication barriers. We know that a fast growing of
communication is always combined with the fast growing of the non-communication
barriers. This has as a consequence that the control over the dispersions of information
and communication in the short terms looks easy. In the medium term, the impact is
rather strongly weakened, transformed, denaturalized. This explains the fast grow of
racism etc. as a very efficient natural communication barrier.

For all these reasons, it is important to take constantly into account the feedback
between the starting endowment processes and the denaturalization and transformation of a
starting endowment through the globalization and localization processes and vice versa.

. Taking into account the feedback, the endowments has to be controlled, modified,
changed and vice versa. In this view it is important to grasp and understand the
potential of endowments: its promises, its treats...

In order to grasp the potential of endowments: its promises, its treats, its levers as
well as its obstacles for progress, it is crucial to make a multi-layered knowledge
management approach to endowment

Concerning this multi-layered knowledge management, the present modern
scientific knowledge techniques, the Koranic, the ancient Sumerian, the Indus, the
Egyptian, the Protagorian knowledge approaches are all rather complementary to each
other...

The basic challenge therefore is not to look for which localization: specific cultural,
social and individual concretization is the best. Rather the challenge is how the several
localizations of endowment can enrich each other, in view of the basic globalistic
knowledge developments, with its necessity to correct, steer, adapt to potential or de
facto local derailment dangers.

2. The knowledge management audit frame on endowment

Knowledge processes in general and endowment processes in particular have a lot
of basic parameters which have to be understood and studied to be able to master,
control and to steer the endowment.

We can synthesize these knowledge audit framework with the formula: LE*C*U:

- L: the life cycle of the knowledge process: here in casu endowment: diachronic
and synchronic lifecycle.

- E%The economic and the ecological dimensions (E2) of endowment

- C*The individual, social, cultural dimensions of endowment (C>). These are sev-
eral levels of culture in a micro level: individual, on a meso level of culture: social
and on a macro level: culture in its broad sense. This we like to present as C>.

- U The transcendental or unification power of endowment (U).

We will introduce very shortly same aspects of these LE?C*U parameters.

— YA -



Bl 4yl 43 pmadl slaNI 1IN fuadll

2.1 The life cycle approach (L) to processes here in casu endowment
In the lifecycle approach we have to differentiate between the diachronic and the
synchronic approach. Both approaches are complementary:
- The diachronic approach concerns the structural change over time, over several periods
- The synchronic approach concerns the dynamic structural aspects within one period

2.1.1 The lifecycle diachronic approach: an illustration

The etymological basis for endowment in Germanic language is very interesting.

The basic terms are the following:

- Dutch: schenking

- German: schenkung

- English: endowment

- French: donation, don

- Latin: donum

- giving something to another without costs

- natural benefit one receives from God, Fortune, nature

The etymology of “Schenkung” (German), “Schenking” (Dutch) is the following:

The basic meaning is related to the old times that water and other drinks were
conserved in animal skins. To give a drink, to treat, one had to endow the skin and
through the shank - hole of the skin the drink is poured in the mouth or in a recipient.
The shank is in German and Dutch: “Schenkel”. The term “Schenking” is a derivation
from this “Schenkel”

In English the “endowment” is based on the same ground meaning of pouring a free
drink out of a skin to another person.A second derived meaning very strongly present in
English and in German is the directionality of the endowment from up... to down:

- this is to the letter the case in pouring the drink
- this is also figuratively the case in the basic meaning:
- The one who gives is hierarchically socially higher than the one who receives

2.1.2 The synchronic lifecycle approach to endowment

In all knowledge processes and in endowment in particular, we have the
phenomena of positive feedback. Always positive feedback if not interrupted by
negative feedback is destructive. Worldwide we see two basic dangers in the synchronic
lifecycle of endowments: the usurpators and the dissocials.

The usurpators concern the endowment receivers, which falsely pretend to have
rights for receiving endowment. Even within the animal world there are examples. In the
Koran we see also a lot of references to them.

Much more dangerous are the dissocials. These are actors, which pretend to give
endowment, but which intent to destruct the receivers of endowment for reason of pleasure
of destructing weaker people: the endowment is a cover-up for their destructive work.

— Veq —
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We have to be aware that dissocials have to be differentiated from asocials as well
as from antisocials.

Asocials are actors, which don’t bother about the other people and the group

Antisocials are actors, which explicitly and openly try to destruct the social
cooperation and targets

Dissocials however are much more dangerous than the other types. Indeed, they
give the impression that they do support weaker people, that they do important social
work and support the social, cultural development. But in fact they are destructing the
weaker individuals, which are endowed and supported by them.

In each organization the basic challenge is how to minimalise the impact of the
dissocials. We see in the history of the Islam as well as in all other cultures, the basic
dangers of the dissocials.

What makes matters even more dangerous is that in practice the dissocials are very
successfully in rising to the top of an organization, from where they can most efficiently do their
hidden disruptive destructive work.

2.1.3 The knowledge management integration of the diachronic and synchronic lifecycle

Basically the challenge is here to look for an equilibrium in the development of an
organization, by which the destructive forces of positive feedback are continuously
monitored and the necessary negative feedback is generated and also reversed: the
destruction of the destruction etc.

So f.i. the hierarchical reversal of endowment can be very fructual. The
hierarchical lower receiver of material goods f.i. can be a hierarchical higher giver of
spiritual endowment.

Moreover in the knowledge management of endowment it is vital to look for the
necessary equilibrium and continuously monitoring and reversing the destruction of the
destruction for the entire E>C°U dimension of endowment.

2.2 The E? dimensions of endowment

We can differentiate here the economic as well as the ecological aspects of
endowment. The table I illustrates some of the economic benefits and dangers of
endowment. Some of them are more important in some cultural localization.

Table L. Potential economic positive or negative impact

Positive impact + Possible negative impact-

Concentration of economic|- Dangers of too much positive feedback

means for realization of]- Usurpations: in the west: tax evasion, realization of cultur-
important targets al, spiritual negative values: large investment through en-
dowment in bio-diesel f.i. by maize consequently too high
prices for the common people in Middle America and Afri-
ca. The most productive land used for bio-diesel etc
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Table II illustrates some of the ecological positive or negative impact of
endowments. Again these impacts and the necessary accommodation, adaptation and
intervention required can be very strongly dependent on the cultural localization.

Table II. Potential ecological positive or negative impact

Positive impact +

Possible negative impact-

global sustainable
development Global:

the whole world

the whole ecosystem
Endowment a lot of potential

Easily inequilibrium at the benefit of a human minor-
ity...

2.3. The C3 dimensions

We have to differentiate between the micro (individual), meso (social) and macro
cultural level. The three levels are very important.

2.3.1 The endowment impact on the individual development etc.

A sketchy approach with a table with potential positive or negative impact of

endowment on the micro or

individual level already illustrates the problems.

Table III Potential impact on the individual

Positive impact +

Possible negative impact-

Loosing attachment to ma-
terial good

Anti alienation

more liberty

Danger of positive feedback endowment not a means
but becoming the target by itself

Neglecting personal duties for endowment

Alienation to the endowment

2.3.2 The endowment impact on social relations (family, small group)

Table IV Potential impact on social relations

Positive impact +

Possible negative impact-

Use endowment material,
or immaterial for ameliora-
tion of the social structures

Pleasure or personal satisfaction to endowment can
hamper the amelioration of social restructuring f.i.

19th century in Europe

2.3.3 The endowment impact on cultural development

Table V Potential impact on cultural development

Positive impact +

Possible negative impact-

Concentration of means
for science, cultural realiza-
tion material/immaterial

Inequilibrium in developments in favor of some cultur-
al manifestations of a minority at the expense of other
cultural realizations or even at the expense of indivi-
duals, groups or nature
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2.4 The U dimension of endowment

Spiritual unification, with supporting and accepting variation and differentiation
on a multitude of different levels, is a basic aspect of living, of being. The endowment
has also to be judged on its contribution to and its distraction from this unification.

3. The knowledge management tools as a support for the study of the knowledge
audit frame '

Processes in general and in particular knowledge processes like endowment are
very complex matters. Fort his reason it is very handsome to be able to use knowledge
management tools for faster detecting basic relevant information concerning the
LE?C3U parameters.

The benefit of these knowledge management tools is that they can help to
scrutinize millions of pages of text to find potential relevant facts, hypothesis,
conjecture, impacts concerning the processes one is analyzing, trying to steer, control,
looking for solutions for realizing harmonious equilibrium between positive and
negative feedback. This in order to try to realize a harmonic equilibrium between the
LE?C3U parameters, which can easily become dysfunctional or disharmonic, if not
carefully monitored...

Basic knowledge management tools we consider to be relevant are:
1) multilingual thesaurus editing and creating web tools
2) multilingual parsing and searching tool with query expander

3) multilingual dynamic feedback tools for guiding and realizing more intelligent
search strategies.

4) Knowledge assessment tools based on thesauri and dynamic feedback

4. Conclusion

We can formulate the following basic conclusions concerning endowment:

1 - Endowment is a very important process, which through the globalization is
becoming even more and more important.

2 - The hic et nunc application that is the localization of each endowment is cru-
cial.

3 - The impact of each endowment on the LE>’C°U dimensions has carefully to
be monitored continuously on local, global human as well as in interspecies
level.

4 - Deviation of endowment is inevitable through the positive feedback mechan-

ism. Therefore already when starting up an endowment from whatever type,
we need already start to think about the destruction of the destruction that is
the introduction of negative feedback...

5 - The knowledge management methodology and the knowledge management
tools, as described implicitly and explicitly f.i. in the Koran are very useful.

- WY -
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(7) Randi Deguilhem

I would like to comment on the colonial period in Algeria. The French came to
Algeria in 1830 and felt the importance of awqaf there. There were documents about
this importance. The French made the first census on awqaf in 1830 in order to integrate
them in the colonial program. I would not like to comment on this specific point. The
first thing the French colonialists did in Algeria and other North African countries such
as Tunisia and Morocco was the usurpation of waqf properties and integrating them
into the colonial program.

The second point is similar to that point raised by Dr. Al Ayashi relating to the new
usages of wagf so that they may cope with the emerging need of today. In Mauritania,
there is a study I had access to where waqf is used for energy purposes and this is actually
fantastic.
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Bibliography of Wagqf Literature Produced in India, Pakistan,
Bangladesh, Malaysia and Indonesia During the Last 30
Years (1977-2007): with Brief Comments and Review("

'Syed Khalid Rashid"""

1. Introductory Remark

As no bibliography of waqf literature in English or in some important local
languages like Urdu, Bengali, Bahasa Malaysia and Bahasa Indonesia has ever been
compiled in India, Pakistan, Bangladesh, Malaysia or Indonesia, it appears only
appropriate to attempt such a compilation. Its coverage is confined to the last thirty years
(1977-2007) in the belief that any material which is more than thirty years old has become
*historical’, losing much of its contemporary relevance.

In view of the large number of listings in this bibliography, it is not possible to make
comments on each and every material. It would have increased the bulk of this paper
beyond reasonable limits. Thus, comments of only general nature have been made on an
over-all basis, with occasional brief comments on some important individual material.

Probably the only bibliography of waqf literature published in English was
prepared by Dr. Abdul Azim Islahi of the Islamic Economics Research Centre, King
Abdul Aziz University, Jeddah in 2003.

He has acknowledged the existence of a few bibliographies of waqf literature in
Arabic but could not find only in English, as none existed upto that time. His 38 page
long effort was therefore of pioneering nature and deserves to be praised. However, by
attempting in so few pages global coverage of wagqf literature in English, he probably
became rather too ambitious. Consequently, the coverage is sometimes inadequate.
Nevertheless, it was indeed difficult for him to do single-handedly such a Herculean
task, and that too, presumably, on the basis of material available to him locally. Since he
has not disclosed his research methodology, nothing can be said for sure whether he did
some field-study also. But apparently no visits to the different countries of the world
covered by his study appear to be made.

(*) I have personally collected material from India, Pakistan and Malaysia, while Mr. Fazlul Karim, a
Ph.D. candidate at IIUM, doing research on waqf administration in Bangladesh, has collected ma-
terial from Bangladesh. Another Ph.D. candidate at IIUM doing research on waqf administration
in Indonesia, Mr. Fahmi Nasir has collected material from Indonesia.

(**) Sc., LL.B., LLM., Ph.D. (Aligarh), Professor, Ahmad Ibrahim Kulliyyah of Laws, International
Islamic University Malaysia
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In case of the present study, effort has been made to personally collect material in
Malaysia, India, and Pakistan. Mr. Fazlul Karim collected material in Bangladesh and
Mr. Fahmi Nasir did this in Indonesia. No claim of full coverage could be made, as the
search remained confined to prominent libraries, waqf institutions and universities. The
work is big and requires more time, energy and resources. Probably in future, more of
such efforts would be sponsored and undertaken by a team constituted for each country.

On comparing the bibliographical material on waqf collected earlier in Arabic with the
one collected by him in English, Dr. Abdul Azim rightly found “that the topics on which
more works are available in Arabic, such as figh, less works (on parallel topics) are available
in English. And the converse is also true. (Thus) this work (in English by Abdul Azim Islahi)
alongwith other bibliographies on the subject in Arabic would be complementary and
supplementary to each other”

M The same is also true in case of this compilation.

The bibliography now being prepared may strengthen the one prepared by Dr.
Abdul Azim by adding many new material produced during the period between 2003
and 2007, and also by including some of such material which found no mention in the
earlier compilation. As said earlier, the job of preparing a bibliography on wagf, and for
that matter any bibliography, is very tough, painstaking and time consuming, requiring
a joint effort of several persons and expenditure of large sums of money.

2.  More Attention Is Given In the Existing Waqf Literature To Legal Aspects

In spite of the fact that the beauty of wagqf lies not in its legal niceties but in its
ability to alleviate poverty and bring social welfare, a majority of the writings on waqf,
are focused more on the legal aspects of waqf rather than on its welfare and
developmental aspects. The administration of waqf has also remained a neglected field
in the whole of region till 1968 when a book on this subject first appeared in India.®
Though it was only rudimentary in coverage, yet became popular, as there was no other
such book till then written in India, Pakistan and Bangladesh. In Malaysia, such a book
is now being published by Siti Mashitoh in November, 2006, based on her Ph.D thesis
approved by the University of Birmingham (U.K).®) In India, such a Ph.D. thesis was
approved in past by the Aligarh Muslim University in 1971 and published in 1978.®
Many books were published in Indonesia between 1982 and 2006.

(1)  Id. at iii (Preface).

(2)  The book was: S. Athar Husain & S. Khalid Rashid, Waqf Laws & Administration in India, (East-
ern Book Co., Lucknow, 1968), 2nd ed. 1973, reprinted since then several times. Now out of print,
pp. 653.

(3)  Siti Mashitoh Mahamood, Wagqf in Malaysia: Legal and Administrative Perspectives, (University
Malaya, Kuala Lumpur, 2006), pp. 191.

(4)  The Ph.D Thesis was by Syed Khalid Rashid, published as Waqf Administration in India: A Socio-
Legal Study, (Vikas Publishing House, New Delhi, 1978), pp. 184 +xx
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Apart from two Ph.D theses on waqf administration approved in India and
Malaysia, there are three more were approved: one in Bangladesh, submitted to the
University of London in 1982, the other in India, submitted to the Aligarh Muslim
University in 1998?, and the third in Indonesia, submitted to the Sharif Hidayatullah
Islamic University Jakarta in 1997.

3. Very Few Doctoral Researches on Waqf

The fact that in all only five Ph.D theses on waqf administration have been
produced during the last 30 years (1977-2007) in five countries should be a matter of
concern for the academic fraternity. Presently, there are only two more on going Ph.D
researches on waqf administration: one relates to Bangladesh and the other to
Indonesia, both conducted at the Faculty of Law, International Islamic University
Malaysia. In view of the importance of waqf and the need of information by waqf
administrators, a more extensive research coverage is needed in the area of waqf
administration, development, investment, auditing and accounting. Settlement of waqf
disputes outside the courts through some alternative institution like Waqf Tribunal also
offers an interesting field of research. Lack of financial backing is the main excuse
oftenly given by the researchers.

Speaking on the basis of personal experience I found to my dismay how two Ph.D
researchers left this university because no financial help could be found for them from
any source, including World Waqf Foundation and Kuwait Awqaf Public Foundation.
Islamic Development Bank may consider offering a reasonable number of scholarships
to students planning to undertake research either at Ph.D. or Master’s level on some
contemporary aspects of waqf administration and development.

4. General Focus of Waqf Studies

A study of the available material on wagqf, both published as well as unpublished,
shows that the focus of these studies is generally on the legal aspects, both statutory and
non-statutory. Very few of the authors or researchers have ventured to cover other
areas. There is a need to remind ourselves that enough has already been written on the
law of waqf. Now, what is needed are studies aimed at improving the management of
awqaf, their development and better utilization of their resources.

(1) Muhammad Nazmul Haque, 4 Critique of the Law of Waqf in Bangladesh, PhD thesis in Law sub-
mitted to the SOAS, University of London, 1982 (pp. 711) (Unpublished)

(2)  Ghulam Imtiyaz Ahmad, Management of Wagqf Properties in West Bengal: A Case Study, PhD The-
sis in Law submitted to the Aligarh Muslim University, India in 1998. (pp. 501) (Unpublished)

(3)  Uswatun Hasanah, Peranan Wakaf dalam Mewuwjudkan Kesehjahteraan Sosial (Studi Kasus Pengelo-
laa Wakaf di Jakarta Selatan), [The Role of Waqf In Achieving Social Welfare (A Study of Waqf
Administration in South Jakarta)], Ph.D Thesis in Sharidh, IAIN Syarif Hidayatullah University,
Jakarta, 1997, pp.311, (unpublished).

(4)  One is on waqf laws and administration in Bangladesh and the other on waqf laws and administra-
tion in Indonesia.
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Similarly, no comparative studies of waqf experiences in various countries have
been made to take advantage of each other’s experiences. Such studies may be regional
to begin with and then global. There is no harm in comparing the management of
English trusts and Hindu endowments with that of waqf. Trusts do have the advantage
of a well-established administrative infra-structure in place, which may provide some
useful hints for the improvement of waqf management. Similar might be the case with
many judicial pronouncements of the English courts in defining the duties of trustees,
which could be relevant for Mutawallis.

[NOTE:] Statutes and judicial pronouncements on waqf are not included in this
bibliography, as these are well classified and indexed in Law Reports, Digests and List of
Statutes, in addition to annual surveys and index of cases. Legal material on wagqf, like
statutes and court judgments, could be easily accessed in the above mentioned sources, in
each of the countries under study.

5. No Wagqf Journal

No journal or magazine dealing exclusively with waqf is published in India,
Pakistan, Bangladesh, Indonesia or Malaysia, hampering the possible publication of
wadf literature. The surprising thing is that such well-known journals devoted to Islamic
studies like Ma’arif (Urdu) published from Azamgarh, India, Islamic Studies, published
from Islamabad, Islamic Culture, published from Hyderabad, have hardly published
any article on waqf during the long period of their existence. A monthly magazine
devoted to waqf in Urdu language - Tarjumdn-e-Awqdf, published from Lucknow
(India) and edited by Ashfaq Ali, ceased publication in 1990s within a few years of its
launching, due to financial problems. The publication of such reputed journals like
Awgqaf (Kuwait) may go a long way in boosting the scholarship in waqf, and may help to
produce valuable waqf literature.

6. Need to Publish the Unpublished Material

A whole wealth of waqf literature in the form of papers presented at scores of waqf
conferences and seminars organized during the last thirty plus years is lying
unpublished. Quite a number of these may be worth publishing after necessary revision
and editing. This work is of paramount importance and deserves to be entrusted to some
capable hand. As a majority of these conferences were funded by the Islamic
Development Bank and/or Kuwait Awqaf Public Foundation, they may think of
undertaking this responsibility.

(1) See, Resolutions passed at the end of the South Africa Waqf Conference, August, 2007. See also
the paper presented by Syed Khalid Rashid, “Issues Inherent in the Development of Wagqf Proper-
ties”, at the International Conference on Developing Wagqf Institutions for Sustainable Community
Development & Poverty Eradication, Cape Town, South Africa, August 17-19, 2007.
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Many of these unpublished conference papers on waqf and some other material
are left out of this bibliography because of the non-availability of these materials.
Future researchers have to do some extra work in finding and including these material.

7. Good Quality of Material on Legal Aspects of Waqf is Produced in the Five
countries.

Good commentaries on the statutory law of waqf have been written in all the five
countries. These are based on the interpretation of waqf laws in the respective countries
rather than on the jurisprudential exposition of law. It brings the discussion much
nearer to the ground realities and helps the waqf administrators self-assess and improve.
The worth-mentioning books on waqf laws are: India - M.A. Qureshi (S.No.8), Syed
Khalid Rashid (S.No°.16, 17), S.A. Kader (S.No.12), Ahmadullah Khan (S.No.l);
Pakistan - Abdul Wahid Chaudhry (S.No.125); Bangladesh - P.B. Chowdhury
(S.No.155); Malaysia - Siti Mashitoh Mohamood (S.No.199); Indonesia - A.G. Anshori
(S.No0.262), Suparman Usman (S.No.283).

8.  There is No Waqf Material in Pakistan Commenting on the Nationalization
of Awqaf

Malaysia and Pakistan are the two countries in this region where awgaf have been
nationalized. In both these countries, all waqf properties and their income are
administrated by the government officials. In Malaysia, this is briefly commented upon
by Siti Mashito Mahamood in her book of 2006 (S.No.199). But in Pakistan, no
assessment of this nationalization (done in 1976) has been attempted by anyone, leaving
a big gap in our knowledge about awgaf in this country.

9. There is No Literature in India or Pakistan commenting on Shia Awqaf

There are more than 8,000 Shia awgaf in Uttar Pradesh”’, which has a
concentration of Shia population in Lucknow, Faizabad and Rampur districts.
Similarly, a good number of Bohra and Ismaili Shias are there in Gujrat and
Mabharashtra states. The number of Shia awgaf in these two states is not known. The
Nawabs of Oudh were Shia. The Shia state capitulated to the English forces in 1857
after having a rule lasting more than 150 years. The Gujrati and Bohra Shias are known
for their philanthropy. In Pakistan also there are a large number of Shias and Shia
awqaf. However, in the absence of any book or writings on Shia awgaf in India or
Pakistan, nothing is known about them, except knowledge of Shia law of waqf based on
law books, particulary by Ameer Ali, and court decisions relating to Shia awgaf.

(1)  Syed Khalid Rasyid, “Islamic Financial Instruments for the Development of Waqf Properties”, in
Syed Khalid Rashid (ed.), Protection, Management & Development of Awqaf in India, (Institute Ob-
jective Studies, New Delhi, 2005), p85.
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10. There is No Study of the Current Situation of Family Awqaf

In none of the five countries a book or report has been written on the situation of
wagqf al alaulad (family waqf), except a chapter in Syed Khalid Rashid’s book®. In
India, the Wagf Act, 1995 (and before then the Waqf Act, 1954) does not apply to family
wagqf. Only the Jammu & Kashmir Wakaf Act, 1978 covers family awgaf. Similar is the
situation in Pakistan and Bangladesh. In Malaysia and Indonesia, although such awgaf
come within the jurisdiction of the State Religious Councils, yet they do not exercise any
supervisory control over them. These awqaf are neither exempted from the income tax
nor other direct taxes. It is a direct result of the British colonial policy which treated
such awgaf as non-charitable purpose trusts. The post colonial governments have not
effected any change in this policy. All lands held by family awgaf were acquired by the
State governments, in India in the wake of 1950 land reforms, on payment of nominal
compensation to the then existing beneficiaries.

No studies have been made of the past and present trials and tribulations of these
awqaf. It shall also be interesting in Jammu & Kashmir where they are supervised under
the provisions of the Jammu & Kashmir Wakaf Act, 1978.

11. Need of More Sociological Studies on Various Types of Awqaf

In the context of Indian awgqaf, the book of Gregory Kozlowski, Muslim
Endowments and Society in British India (S.No.3), and his 3 papers (S.No°.54, 55 and 56)
are well known sociological studies of awgaf in India. Another such study is Jamal
Malik’s paper, ““Change in Traditional Institution: Wagf in Pakistan” (S.No®.130, 131).
The studies of Kozlowski provide a format which may be followed by others wishing to
undertake sociological studies of waqf. There is a great need to study the pattern on
which the numerous dargahs in India and Pakistan (eg. dargah of Ajmer and dargah of
Data in Lahore) are administrated. The institution of khadims and sajjadanashins at
these dargahs offer great possibilities of multi-dimensional studies - covering customs,
religion, sufi traditions and believes. A chapter in Syed Khalid Rashid’s Wagf
Administration in India (S.No.16) dealing with the Dargah of Ajmer, its khadims,
sajjadanshin, its nazar (offerings), its degs (food cooked in big historic pots for
distribution) is probably the only study of such an institution, but it forms only a
chapter of his book.

12. A Very Useful Recent Report on Awqaf in India

In November, 2006, a Report on the Social, Economic and Educational Status of the
Muslim Community of India - submitted to the Prime Minister of India by the Prime
Minister’s High Level Committee. Contained a chapter on “Leveraging Community
Initiatives, The Case of Waqfs” (S.No.110). It discusses the economic potential of awqaf

(1)  Syed Khalid Rasyid, Waqf Administration in India: A Socio-Legal Study, (Vikas Publishing House,
New Delhi, 1978), chap.8, pp.127-147.
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assets in India, problem faced by awgaf in India and initiatives to overcome these
problems. The report carries current data about the total number of awgaf'in each State
of India, their valuation and income. It is indeed very valuable data. The report also
carries a very useful recommendation for the establishment of a Waqf Development
Corporation with a “revolving corpus fund of Rs.500 crores” and “matching funds to
be added to the corpus from the community and NGOs” (p.230).

The report has recommended the exemption of waqf properties from the operation
of the Rent Control Acts of the different States in India (p.231) which may substantially
boost waqf income.

Another important matter covered by the report is the problem of innumerable
waqf properties, mainly mosques, which “despite being places of worship and of
religious reverence, cannot be touched by the Waqf Board because (these are) declared
as protected monuments.... (and are) under the control of the Archeological survey of
India” (p.232). The report fails to recommend the surrendering of these to Muslims, and
considers it sufficient if a list of such awgaf is “‘annually reviewed and their condition is
assessed in a joint meeting of senior officers of the A.S.I (Archeological Survey of India)
with the representatives of the Central Waqf Council” (p.332). This is a very un-
satisfactory solution. The restriction placed by ASI on offering of prayers in these
mosques is resented by the Muslims. Mosques are primarily places of worship, not
tourist spots, notwithstanding their historical importance. The role of the Archeological
Department should be confined to the repair and up keep of these mosques. The number
of such mosques and tombs in Delhi alone comes to 172, and details of each have been
given in appendix 11.1 of the Report (pp.382-388). Their total number in the whole of
India must be large.

13. There is No Study That Reviews the Development of Waqf Properties in
India

Very little has been done in India to develop waqf properties even when their
number in the country is not less than 350,000. On a conservative estimate, at least
10,000 of these properties possess developmental potential. But in the absence of an all-
India body to undertake this responsibility, the number of awgaf developed in India
during the last 30 years does not exceed 200. And none of these developments have been
undertaken on a big scale. The total investment during the last 33 years comes to US$8.7
million, that is, a paltry sum of about US$250,000 per year has been invested to finance
this development. It is not enough even to develop one property, what to say of the
development of 10,000.V

(1)  Syed Khalid Rashid, “An Analysis of The Investments Made For The Development of Wagf Prop-
erties in India”, a paper presented at the Dubai International Conference for Endowments Invest-
ment, 4-6 Feb. 2008.
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14. The Wagqf Literature in Indonesia Reflects More Contemporary Concerns

In sharp contrast to the traditionalist nature of waqf literature in India, Pakistan
Bangladesh, and to some extent in Malaysia, the literature in Indonesia is very forward-
looking. In a large number of books, papers, seminar proceedings and reports, there is
very pragmatic discussion on the management and development issues of awgaf. There
is also a very refreshing discussion of awgaf in the over-all context of Islamic
philanthropy. Such literature is not produced in such a large quantity in any other
country of the region.

15. Concluding Remarks

The amount of literature on waqf produced in the four countries is unbelievably
low. A closer look shows that a majority of these are traceable to only four countries.
Pakistan emerges as the least active country in this field. Probably, part of reason for
this could be nationalization of waqf administration in Pakistan, thereby minimizing the
public involvement and active interest in waqf matters. Part of the reason could be the
military rule in the country spanning a good part of Pakistan’s entire existential history,
which might have further discouraged public involvement in waqf. Nationalization
could not be the sole cause, because in spite of nationalization of waqf administration
and assets in Malaysia, a good amount of public interest in awgaf is still there.

Different ways have to be found to increase public interest and involvement in
wagqf affairs. Probably, it may be good to organize public lectures, seminars and
conferences and to increase media interest in waqf. International institution, NGOs,
academic institutions and existing waqf bodies have to play a more active role in re-
kindling public interest in waqf to make it once again the most significant expression of
Muslim philanthropy.

16. Overview of the Whole Wagqf Literature Produced in the Five Countries

Before proceeding to review waqf literature produced in each of the five countries, an
overview of the total number of waqf literature produced during the last 30 years in the five
countries shall be in order.
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COMPARATIVE CHART
OF THE WAQF LITERATURE

Produced in India, Pakistan, Bangladesh, Malaysia and Indonesia
during the Last 30 Years (1977-2007)

Type of literature India | Pakistan | Bangla- | Malaysia | Indonesia| Total
desh

Books 17 5 10 8 24 64
Part of Book 25 7 4 4 2 42
Papers 34 8 4 12 5 63
(published)
Seminar Papers 10 4 N.A. 12 2 28
(unpublished)
Ph.D Thesis 1 - 1 2 1 5
(unpublished)
Master’s Dissertations 1 N.A. N.A. 21 N.A. 22
(unpublished)
Newspaper/Maga- 16 N.A. 6 8 N.A. 30
zine Articles
Seminar - - - - 4 4
Proceedings
Book Reviews 5 N.A. N.A. N.A. N.A. 5
Reports 15 4 9 3 5 36
On-line Material - - 6 - - 6
Total 124 28 40 70 43 305

A total of just 305 materials produced over 30 years in five countries in which
nearly 550 million Muslims reside is not a good record by any standards. It comes to
nearly 10 material produced each year, at the rate of only 2 material in each of the five
countries. What is more surprising is that not much is done in the area of waqf even in
such well established and reputed institutions of Muslim learning like Nadwatul Ulama
(Lucknow), Daarul Musannefin (Azamgarh), Aligarh Muslim University (Aligarh),
Jami’a Millia Islamiah (New Delhi), Jami’a Hamdard (New Delhi), Osmania University
(Hyderabad), Institute of Islamic Research (Islamabad), Hamdard University
(Karachi), and others. It is not that research work is not being conducted in these
universities and institutions, but some how not enough attention is being given to wagqf.

-4 -



rrially @l oA B OB ftteed Sl il g dd gl s B

Similarly not enough of seminars, conferences and symposiums are organized on
contemporary issues of waqf. In India, the Institute of Objective Studies, New Delhi and
its sister organization - Figh Academy of India - organized three successful seminars on
waqf, one in New Delhi (1998), the other in Jaipur (2002) and third in Bombay
(Mumbai) (1999). But the Institute has considerably slowed down its activities during
the past six years, apparently due to financial constraints. As said earlier, IDB and
KAPF may consider creating a special fund for fully financing such conferences/
seminars.

17. Brief Review of Wagqf Literature Produced during the Last 30 Years (1977-
2007)

A. INDIA®
A.l. Books:

Out of 17 books published in India (see Appendix - 1), 6 are commentaries on the
statutory laws of wagf (S. No®. 1, 6,7, 9, 11 and 12). Notable among these are books by A.S.
Quraishi and S.A. Qadir. One book in Urdu by Ashfaq Ali deals only with the early history of
waqf. Another by Gregory Kozlowski is a sociological study in which persons, places, and
history find more coverage than waqf. A brief study of waqf administration in India by
Hasannuddin Ahmad, who was in charge of awgafin Govt. of India for a few years, could not
rise to our expectations and fails to give any critical evaluation or logical analysis of the
working of the existing waqf institutions in the country.

Qazi Mujahidul Islam Qasmi’s book Awgaf (in Urdu) in fact gives a gist of the
inputs made by the Ulema, who were invited to the Mumbai seminar on waqf (1999),
regarding various problematic issues confronting awgaf in India. As the same
questionnaire is answered by about 25 odd ulema, there is naturally a lot of repetitions
and overlapping of ideas. Notwithstanding this, the book provides good reading.

In matters of waqf administration and management, the books written or edited
by Syed Khalid Rashid (S. No®. 13, 14, 15, 16, and 17) are probably the only ones in this
field.

A.ii. Part of Books

Nearly all of the 24 Parts of Books cover areas of contemporary relevance. The
most important in terms of coverage, depth and length is Ahmad Raza Barailwi’s A/-
Fatawa Al-Rizwiyah (S. No. 25). There is hardly any question regarding waqf which is
not answered in Fatawa Al-Rizwiyah. A total of 301 questions with their elaborate
answers cover nearly 500 pages of volume 16 of the Fatawa which is in 26 volumes. Its
coverage is simply amazing. It is a pity that it is not yet translated into English.

(*)  Bibliography of material from India may be found in Appendix-1 to this paper. I have supplied
translation of Urdu material into English.
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A few other important studies are that of Mawlana Khalid Saifullah Rahmani (S.
No.30), Syed Khalid Rashid (S. No®. 35, 37 and 38) and Syed Zafar Mahmood (S. No.
41).

A.iii. Published Papers

Many of the 36 published papers deal with matters of great relevance. The main
thrust is towards improving the waqf administration and utilization of their income for
some social welfare schemes. For example, Syed Khalid Rashid’s “Economic Potential
of Awqaf in India” (S.No.66), his “Islamic Financing Techniques for the Development
of Awqaf (S.No.72) and “Current Waqf Experiences and the Future of Wagqf
Institutions” (S.No.73) and “Certain Problems Facing Awqaf in India: Possible
Solutions™ (S.No.63) deal with issues of modern relevance. The writings of certain
others which are worth noting are Pathusha’s (S.No.57), “Problems of Awgaf and
Mutawallis in Tamil Nadu”, Khalid Saifullah Rahmani’s (S.No.58), ““Shari’i Status of
Mosques”, and Tahir Mahmood’s (S.No.75), “Islamic Family Wagf in Twentieth
Century Legislation”, Gregory Kozlowski’s “The Changing Political and Social
Contexts of Muslim Endowments: The Case of Contemporary India” (S.No.55), and
Furgqan Ahmad’s “Background of the Mussalman Waqf Validating Act 1913 - Shibli
Numani’s Contribution” (S.No.52).

A.iv.Unpublished papers

Only 10 papers could be traced, but there may be quite a few more. Out of thesel0
paper, the important ones are:

Abu Saleh Shariff’s “Professional Approach to the Management of Wagqf
Properties in India”, (S.No.77); Syed Khalid Rashid’s “What Should a Model Waqf
Legislation for India and Pakistan Should Contain”, (S.No.82) in which he drafts a
model waqf legislation and discusses the rationale behind the changes he was suggesting;
his paper on “Hanafi Definition of Waqfin the Light of Certain Existing Legal Realities
in India” (S.No.84); U.B. Singh’s “Factors Affecting the Administration of Waqfs and
Managing the Waqf Properties” (S.No.86), are also worthy of attention.

A.v. Ph.D Thesis

The only other PhD thesis on waqf (apart from Syed Khalid Rashid’s thesis,
approved in 1971) produced in India during the last 30 years is Ghulam Imtiyaz
Ahmad’s “Management of Waqf Properties in West Bengal: A Case Study” 1998
(S.No.108). It is essentially an analysis of the statutory provisions governing awgaf in
the State of West Bengal. There is no coverage of the role of waqf as an instrument for
socio-economic and educational upliftment of Muslims. The background in which the
Bengal Waqf Act 1934 was enacted by the British is not satisfactorily covered.
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A.vi.Master’s Dissertations

The only Master’s dissertation on wagqf is Syed Sadiq Husain Abdi’s “The Waqf
Act 1995: Reformative or De-Reformative - A Critique”, submitted to the Faculty of
Law, A.M.U. Aligarh in 2000. As the title suggests, it is essentially a critical examination
of the provisions of the Waqf Act 1995.

The fact that only one master’s dissertation on waqf has been produced in the past
thirty years is a serious reflection on the academic inactivity of Muslim academics in at least
three major Muslim educational Institutions: Aligarh, Jami’a Millia and Jami’a Hamdard. A
more thorough search elsewhere might probably reveal a few more dissertations.

A.vii. Reports

The report of the High Level Committee submitted to the Prime Minister of India in
2006 carries a chapter on waqf: “Leveraging Community Initiatives: The Case of Wakfs” (S.
No. 110). There is valuable data regarding the number, valuation and income of waqf
properties in India, and a critical evaluation of the performance of the existing statutory
institutions administering awqaf in India. Important recommendations made by the
committee include the recommendation to establish a Waqf Development Corporation for
India and to provide it with the seed money of Rs. 500 crores (Rs 5000 million) (US$ 120
million)

The other important Report submitted to the Govt. of India in 1976 is Burney
Committee Report (S. No. 111) which recommended the handing over of hundreds of valuable
wagqf properties in New Delhi, presently under Government’s occupation, back to the Muslim
community. Many waqf properties were compulsorily acquired in 1911 during the British rule
for the purpose of building Viceroy’s Lodge, Parliament, various Ministries, India Gate and
other government buildings and the city of New Delhi, itself. Hundreds of such waqf properties
on which no construction was done are lying as such under Governmental control. Hundreds
of mosques which are included in these properties were recommended by the Government
appointed Committee (Popularity Known as Burney Committee) to be given back to the
Muslims. The matter is still pending. The valuation of these properties runs into billions. A
majority of these properties are mosques and dargahs. Muslims need these mosques to offer
prayers and do not find any wisdom in keeping them locked by the Government.

An important recommendation in the form of suggested amendments to the Waqf
Act 1995 was submitted to the Govt. of India in 1997 by the Muslim Personal Law
Board (of India) (S.No.113). It is a very comprehensive document which the
Government has yet to make use of, as no amendments have yet been made to the
1995 Act.

A number of situation reports prepared by the Central Waqf Council, Govt. of
India (S. No®. 115 to 122) regarding its own working and the development of waqf
properties in India furnish very useful factual data about the number of awgqaf
developed (S. No®. 119 & 121), total number of developmental projects it has approved
(S. No.116), and information about the Council itself (S. No. 118).
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A.viii. Articles in Magazines/Newspapers

Eight articles (out of a total of 16) published in magazines/newspapers, were
published in Radiance Views Weekly, a well-known Muslim weekly published for the
last 45 years by the Board of Islamic Publications, New Delhi. As many as 4 out of these
8 are written by Syed Khalid Rashid. These articles include “Waqf Administration in
India from 1947 to 1997: An Appraisal and Critique” (S. No. 95), “Wakfs, Indian
Muslims and Governmental Policies” (S. No. 93), and “How to Streamline Awgaf in
India” (S. No. 97). Inamul Haq’s “Indian Waqf Service Mooted to Protect Wagqf
Properties” (S. No. 87) and Jamal Safi’s “Imams vs. Waqfs: Legal Wrangle on Cards”
(S. No. 88) are two other important articles.

In three of the annual surveys of the judicial decisions of the Indian Supreme
Court/High Courts for 1997-98, 1999, and 2000, published by the Indian Law Institute,
New Delhi, (S. No.89, 90, 91) while covering Muslim Law cases, also covered cases on
waqf, and give an insight into the judicial view-point on various wagqf matters. An
important write-up on “Supreme Court Grants Imams Right to a Minimum Wage”, (S.
No. 102) published in a national daily, touches upon an important issue, which is still
hanging unresolved.

B. PAKISTAN®

B.i. Books

In none of the 5 books published in Pakistan during the last 30 years, there is any
discussion on any contemporary issue relating to awgay. All the books deal with the laws
of waqf, either statutory or non-statutory.

B.ii. Part of Books

Out of 7 "Part of Books’, as many as 3 deal with the law of wagf, (S. No®.132, 135,
136) while only 3 cover non-legal subjects. For example Jamal Malik’s “Change in
Traditional Institutions: Waqf in Pakistan” (S. No. 130) is a study of waqf in a purely
sociological perspective. This is a slightly re-written version of an article by the same
author published one year earlier (S. No. 131). Both these two should therefore be
counted as one. Similarly, Tanzil ur Rahman’s six volume compilation in Urdu on
Muslim Law, contains a long chapter of 110 pages on waqf in volume 2 (S. No. 136).
This is condensed into 72 pages and translated into English by the author in his two
volumes long “Code of Muslim Personal Law” (S. No. 135). Both of these two should
therefore be counted as one. So, in fact, there are only 5 *Parts of Books’ instead of 7

(*)  Bibliography of material from Pakistan may be found in Appendix-2 to this paper. I have supplied
translation of material in Urdu into English.
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B.iii. Published Paper

Out of 8 papers, three deal with the origin and history of waqf (S. No®. 138, 139,
140), and one with classification and condition of waqf (S. No. 142). Some fresh ideas
are presented in Hafiz Hasan Madani’s ““Masajid Mein Qabron Ki Taamir”
(construction of graves in mosques) (S. No. 137), S. M. Imamuddin’s “Mosque As a
Centre of Education in the Early Middle Ages” (S. No. 144) and Ziauddin Ahmad’s
“Wagf As an Instrument of Perpetuity: An Assessment” (S. No. 144). Notice may also
be taken of a write-up on ’Shrines in Punjab and Sindh’ (S. No. 143), which is a
sociological study.

B.iv. Unpublished Seminar Papers

Only four papers could be traced. Due to disturbed conditions in the whole of
Pakistan in the wake of Benazir Bhutto’s assassination, this author could not visit the
library of the Hamdard University, Karachi where there is a file containing papers
presented in an International Conference on waqf organized by this University in 1989.
Similarly the Peshawar University Library could not be visited.

(Justice Retired) Khali lur Rahman Khan’s paper on “Awgaf Laws in the South
Asia and South-East Asia: A Comparative Study” (S. No. 145) and Muhammad Hasan
Rizvi’s “Awgqaf Experience in Pakistan” (S. No.147), are the two important papers.
Both have been written by very experienced persons and are detailed as well as accurate.
In Mohd. Manzoor Alam’s “The Viability of Establishing a Regional Awgaf
Organization in Asia” (S. No. 146) there is a discussion on the possible establishment
of a wagf body for SARAC countries. However, in view of the sad experience with the
non-working of the World Wagf Foundation, establishment of a Regional Wagqf Body
does not appear to be a sound idea, particularly when the governments involved are of

Muslim minority countries.

B.v. Reports

There are four reports (S. No®.149 to 152) issued by the Council of Islamic
Ideology Pakistan. All relate to certain legal issues, not connected with the development
of wagqf properties. However, the one which deals with the management of waqf
properties in the light of sharidh provisions deserves attention (S. No.150). The Council
may play a more active role in matters of waqf by reviewing the functioning of the
" Provincial Waqgf Administrators, particularly in the area of development of waqf
properties, survey of awgaf and updating the relevant law. It is also necessary to review
the nationalization of awgaf in Pakistan with a view to determine the extent and

desirability of the involvement of Muslim masses in waqf affairs.
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C. BANGLADESH®

C.i. Introductory Remarks

Although Bangladeshi Muslims have had a rich tradition of creating waqgf long
before Bangladesh became independent, the available literature on awgafin Bangladesh
clearly indicate that this sector received very little serious academic attention in the first
decade after independence, gained in 1971. This author has not come across any
academic writing on awgaf in Bangladesh written between 1971 and 1982. The
bibliography of wagqf literature published in 2003, by Abdul Azim Islahi of the King
AbdulAziz University mentions only 6 references on awgaf in Bangladesh published
between 1986 and 2002.

Now, as many as 41 writings on waqf published between 1982 and 2007 are being
listed in this paper This shows that during the past thirty six years of independence,
more research on awgaf in Bangladesh was done in the last decade compared with the
first twenty years after independence. In reviewing the literature on awgaf in
Bangladesh, following features have been noticed.

C.ii. Historical Evolution of Awqaf in Bangladesh

The available literature on waqf, especially the only Ph.D. thesis on waqf, shows
that the history of waqf in Bangladesh is discussed in great details, covering the entire
British period, the period of the Muslim emperors, the past role of kazis and the
mutawallis, etc. Cases decided under the various Waqf Acts; events leading to enactment
of the Bengal Wakfs Act 1934 and the Waqfs Ordinance 1962 deal with this history.

C.ii. Census Reports

The two statistical reports (S. No®.172&175) published by Bangladesh Bureau of
Statistics have unearthed a treasure trove of national waqf assets. The first report,
published in 1983 was on the census of mosques, which found out that there were
131,641 mosques in Bangladesh out of which 123,006 mosques have in their favour
dedicated waqf properties. The other report published by the Bureau in 1987 was on the
"Census of Waqf Estates 1986°. This is a report on the first ever complete census of wagf
estates conducted by the Government throughout the country during January and
February, 1986. There are 150,593 wagqf estates in Bangladesh. Out of these 97,046 are
registered, 45,607 are non-registered and the rest 7,940 are wagf by user.

In conducting the 'Census of Waqf Estates 1986°(S. No.173), the whole country

was divided into 21 regions, 61 zilas (Districts) and 2,021 zones. Zonal officers were
appointed as enumerators who conducted the enumeration of the waqf estates.

(*)  Bibliography of material from Bangladesh may be found in Appendix-3 to this paper. Translation
from Bengali to English has been done by Mr. Fazlul Karim, who also helped in the preparation of
notes.
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Supervisory officers were posted in all the zilas and a senior officer was deputed in each
region for coordinating the census work. Field enumeration was done through
distribution of questionnaires that were completed by the targeted respondents. The
report highlights various details of waqgf estates, including their problems and prospects.

C.iv. Interpretation of the Existing Laws

Five out of ten books produced during the last 30 years deal purely with the law of
wagqf in Bangladesh mainly with reference to the Waqf Ordinance 1962. (S.No®.153, 155,
156, 160, 161) These books are published locally and focus primarily on the
interpretation of the provisions of the Waqf Ordinance and the relevant case law in
the form of judicial decisions of the various courts in Bangladesh and also India and
Pakistan. These are the law books written in the traditional style, that is, statutory law
explained with the help of case law.

C.v. Emphasis on the Need for New Legislation and Manpower

The available literature on waqf generally underlines the necessity for further
legislation on awgqaf in Bangladesh, because the existing laws are less than satisfactory.
The revival of awgaf sector is to be emphasized. Based on the available data, a fact
which emerges is that the whole of waqf administration in Bangladesh is run by just 98
officers. Which means there is insufficient staff to handle more than 150,000 awgaf in
the country.

C.vi. Promotion of Cash Waqf and Support for Modern Approach

The waqf literature under review also underlines the importance of cash waqf (S.
No°.159, 166) and outlines strategies to finance small and medium scale enterprises
related to awgaf and assign social responsibility to waqf institutions. Islamic
Development Bank (IDB) has published two books of which one is authored by
M.A Mannan, a Bangladeshi economist who discusses the Structural Adjustment of
Islamic Voluntary Sector With Special Reference to Awgaf in Bangladesh. (S. No.158)
The other book authored by Siddiq Abdelmageed Salih (S. No.162) focuses on the
challenges of poverty alleviation in IDB Member Countries of which Bangladesh is a
member. Cash Waqf has been discussed in M.A. Mannan’s second book *Cash Waqf’
with Special Reference to the Social Investment Bank’s issuance of Cash Wagqf
Certificates (S. No.159).

C.vii. Highlighting the Mismanagement and Administrative Irregularities

The daily news papers as well as weekly and fortnightly news magazines have
widely reported instances of mismanagement, illegal occupation of waqf properties and
various irregularities in connection with awgqaf, (S. No®.182&187)

A
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C.viii. Promotion of Philanthropy

Some of the books and articles have promoted philanthropy. For instance,
Professor Nurul Islam’s book, Hakim Mohamed Said and Hamdard Bangladesh, (S.
No.157) highlights the contributions of Hakim Mohamed Said and Hamdard
Bangladesh in the field of philanthropy generally and in Bangladesh particularly.

C.ix. Poverty Alleviation

Poverty alleviation is one of the core objectives of awgaf. The waqf literature
highlights the role of waqf in poverty alleviation, particularly in a developing nation like
Bangladesh. (S. No®.162, 165, 170, 176) Attempts have been made to define poverty and
to suggest some ways to make awgaf more effective in poverty alleviation.

C.x. Underlining the Importance of Growth of Nonprofit Sector

In a majority of waqf literature under review, development of waqf properties in
Bangladesh is discussed so that the income so generated can support programs in
education, health and social welfare.

C.xi. Translation of Classical Literature on Wagqf into Bengali

Translation of Fatawa-e Alamgiriyya into Bengali language (S. No.164) by the
Islamic Foundation of Bangladesh is a big achievement. It has an elaborate chapter on
wagqf in its Vol. 4. It is an important addition to the literature on wagqf in the local
language, even though it covers only the figh’ issues of wagf.

D. MALAYSIA®

D.i. Books

Out of 8 books published on waqf in Malaysia, the one which really deals with the
current problems is Siti Mashitoh Mahamood’s Wagqf in Malaysia: Legal and
Administrative Perspective (S. No.199). It is published in 2006 and includes
developments upto 2005. Based on the author’s Ph.D. thesis, it is written with care
and patience. Her other two books (S. No®.200&201) are also noteworthy, but both are
in Bahasa Malaysia.

The book of Mohd. Zain Othman (S. No.197) is a mere rendering into English a
gist of the law of waqf as contained in the classical books of figh of the four Sunni
schools. No reference is made to any real legal or administrative developments in the
country. The other books are of topical interest, but are all in Bahasa Malaysia.

(*)  Bibliography of material from Malaysia may be found in Appendix-4 to this paper. Translation of
material from Bahasa Malaysia to English has been done by Mr. Abdur Rashid, a Ph.D scholar in
this faculty.
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D.ii. Parts of Books

There are just 4 enteries under this category. The most important is Abdul Majid
Mackeen’s “Islamic Fiscal and Property Laws in Malaysia” (S. No.202) which reviews
the statutory and case law on waqf in an evaluative manner.

Syed Othman Alhabshi’s “Waqf Management in Malaysia” (S. No.205) gives a
critical evaluation of the existing condition of awgaf and their administration in
Malaysia. It is written with care and concern. Prof. Dr. Alhabshi is known for his good
insight in waqf affairs in Malaysia.

D.iii. Published Papers

Out of a total of 12 published papers, 3 are by Prof. Ahmad Ibrahim (S. No®. 207,
208&209). All three deal with issues of topical interest, which were the topic of heated
debate at the time when written. The papers by Pawancheek Merican a senior lawyer of
the Malasian Bar, (S. No®.212&213) is an evaluative assessment of the Selangor Waqf
Enactment 1999. Being a lawyer, Merican knows what he is talking about while
discussing legal infirmities.

Abul Hasan M. Sadeq’s paper (S. No0.206) dealing with waqf and poverty
alleviation is a good piece of writing. As an economist, he knows about poverty
alleviation better than a lawyer. The 3 papers by Siti Mashithoh (S. No®.214, 215&216)
are good studies of waqf matters in Malaysia, but are all in local language-Bahasa
Malaysia.

D.iv.Ph.D Theses

An old Ph.D. thesis (of 1970) on waqf laws (S. No.217) approved 37 years ago is
included for its historical value. It was the first in Malaysia. But unfortunately it merely
consists of an abridged narration of the law in English of waqf in classical figh books in
Arabic. It is later on published in book form (See, S. No0.197) in 1982.

The other Ph.D. thesis approved in 2000 is by Siti Mashitoh. It also has been
published as a book in November, 2006 in a slightly revised form (See, S. No0.199). This
thesis represents the modern form of enquiry in the area of waqf, and has a dominant
empirical component.

D.v. Master’s Dissertations:

As many as 21 Master’s Dissertations on various aspects of waqf - economic,
administrative and management, accounting legal and developmental - have been the
subjects of these studies. These are not very detailed studies, being submitted in partial
fulfillment of the requirements of the Master’s degree in law, economics or manage-
ment, yet they represent a new academic thrust, towards researching those aspects of
waqf which have contemporary relevance and application. Gone are the days when
academic scholarship wholly revolved around pure fighi issues and hypothetical
propositions.
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Notable in these dissertations are the ones like that of Burhanuddin Lugman’s
“The Investment of Religious Endowment Funds in Malaysia and Islamic Jurispru-
dence” (in Arabic) (S. No.222), Hisham Hj. Yaacob’s “Waqf Accounting in Malaysian
State Islamic Religious Institutions™ (S. No.225), I’"dad Azman bin Muhammad Nur’s
(in Arabic) “Investment of Waqf Funds: A Study of Cash Wagqf in Selangor State” (S.
No.15), Noraini Mohd. Top’s ‘“Mobilization of Waqf Resources in Selangor State” (in
Bahasa Malaysia) (S. No.228), etc.

D.vi.Seminar Papers (Unpublished)

There are in all 12 papers under this category. Notable among them are: Izham
Yusoff’s “Waqf: Potential in the Malaysian Context” (S. No.240), Syed Othman
Alhabshi’s “Case Study: Malaysia” (S. No.245), Syed Khalid Rashid’s “Certain
Problems in the Administration of Awqaf and What Future Holds for Waqf” (S.
No.244), and Sami Salahat’s “‘General Facts About the Endowment Funds System in
Malaysia” (S. No.242).

A few more seminars on waqf were held in Malaysia, but unfortunately the papers
presented in these could not be obtained for inclusion in this paper.

D.vii. Newspaper Articles/Reports

A total of 8 listings are there under this head. It is a matter of great satisfaction that
all of these 8 write-ups, emphasises on the development of waqf properties. The first
write-up is by Rashid Bakar, who in his “Wakaf Vital Weapon in the Hands of
Muslims™ (S. No.255) underlines the importance of developing waqf properties. Two
other write-ups on the same lines are Syed Khalid Rashid’s “Towards Better Waqf Land
Administration in Malaysia” (S. No.257), which was reprinted in India under the same
title (S. No.258).

A few important newspaper reports are “Waqf Development Project: Pioneering
Wagqf Financing” (S. No.259), Fuad Yahya’s “Wakaf Assets to Become Economic
Force” (S. No.254) and Anna Maria Samsuddin’s “Tabung Haji to Build RM 150
million building (on Waqf land)” (S. No.252) and “Council Told (by the Sultan of
Kedah) to Speed-up Wakaf Land Development”, (S. No.253).

D.viii. Reports/Recommendation

There are 2 Reports and a recommendation made at a conference. One of the two
reports is about the set-up and working of the Waqf Development Corporation (S.
No.261) which was established with much hope but could not fulfill them. The
recommendation relating to ‘““Harmonization of the Malaysian Land Code 1965 and the
Shariah Law of Waqf: Recommendations for Amendments” (S.No0.262) is noteworthy.
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E. Indonesia®”

E.i. Books

All the books on waqf except one (S.N0.268) are in Bahasa Indonesia. It is indeed
a serious limiting factor for those who do not know Bahasa Indonesia that not many
books have been written in English.

As is the case in other countries under study, a good number of books are on the
law of wagqf, both classical and statutory. A few important ones are briefly examined
here.

Abdul Ghofur Anshori’s book (S. No.263) contains a reasonably detailed
discourse on the law and practice of waqf in Indonesia. He also discusses the concept
of wagqf land in Indonesia and also concept of waqf. The book however fails to give a
critical evaluation of waqf laws in Indonesia.

A better analysis of the law has been made by Abdul Halim in his brief but lucidly
written book. (S.No0.263) but the full texts of waqf laws from 1960 to 1995 are there in
Adijani Al Alabij’s book (S.N0.267). Another worth mentioning book on laws is of
Faisal Hag and Saiful Anam (S5.No.269) which discusses the effect of the Govt.
Regulation No.28 of year 1977 on Waqf Land and Right of Ownership.

The Govt. Department of Religious Affairs, Jakarta has published six books or
booklets (S. No®.271, 273, 279, 280, 281, 282) on waqf with a view to increase public
awareness in waqf. For instance, the 311 pages long book on Law No.41 of 2004 on
Wagf (S. No.281) traces the history of waqf legislation in Indonesia, its rationale, and its
political background.

E.i.a. Cash Waqf

A useful book on cash waqf in Indonesia is Mustafa Edwin Nasution and
Uswatun Hasanah’s Cash Wagqf: Islamic Financial Inovation (2005) (S. No. 278). It is
basically the edited proceedings of a national seminar on cash waqf. The first part deals
with the legality of this type of waqf, while the second part contains a discussion on the
effectiveness of cash waqf in increasing social welfare.

E.i.b. Problems Affecting Awqaf

A number of books (S. No®275, 283, 284) have highlighted the problems
confronting awqaf in Indonesia. Iman Suhadi’s book (S. No.275) is the earliest book on
wagqf written in Indonesia. It has raised various issues concerning awgqaf, in particular,
the wagqf lands. He suggests waqf laws to improve the waqf administration. Similarly,
Taufiqg Hamani’s book on Wagqgf Land Within the Political Perspective of Land Law in

(*)  Bibliography of material from Indonesia may be found in Appendix-5 to this paper. Translation of
material from Bahasa Indonesia to English has been done by Mr. Fahmi Nasir, who also helped in
the preparation of notes.
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Indonesia (2003), (S. No.284) discusses the effect of land law on wagf lands in Indonesia.
He also looks at ways of developing waqf lands.

E.i.c. Studies on Philanthropy

Five of the books (S. No®.266, 268, 274, 276&285) look into awgaf matters in
Indonesia in the context of Islamic philanthropy. In Chaider S. Bamualim’s Islamic
Philanthropy and Social Development in Contemporary Indonesia (2006) (S. No.268),
there is an examination of ten Islamic philanthropy institutions in Indonesia. Out of
these, three are waqf agencies. Their influence and capability in shaping Islamic
philanthropy are examined. The book reveals that most of the existing institutions are
incapable of winning public confidence. However, in case of waqf there in some success
stories also.

In Idris Toha’s Donation for All-discourse and Practice of Islamic Philanthropy
(2003) (S. No.275) the author identifies wagqf, zakat, sadaga, and hiba as pillars of
Islamic philanthropy. The successful operation in Indonesia of the Gontor Islamic
Boarding School and Muhammadiyyah Organization, based on zakat and wagqf, could
be used for more broad based social welfare schemes.

Tuti A. Najib and Hamid Abidin in their book Towards a Charitable Nation:
Theory and Practice of Social Generosity in Indonesia (2004) (S. No.286), discovers that
wagf in Indonesia is closely related to traditional forms of religious expressions, like
building of mosques, grave-yards, and madrasahs. Only a few awgqaf are of general
charitable objects. The author tries to identify the reasons behind this phenomenon and
provides possible way outs.

Irfan Abubakar and Chaider S. Bamualim’s book-Islamic Philanthropy and Social
Justice (2006) (S. No.276) that looks at waqf in the broader perspective of Islamic
philanthropy and is indeed a useful study.

E.ii. Papers (Published)

Out of the 5 papers, 3 are on Islamic philanthropy generally (S. No®.287, 288 &
291) and the remaining two (S. No®.289, 290) deal with cash waqf. Azyumardi Azra and
Amelia Fauzia (S. No®287 and 288) are known for their association with various
research projects dealing with Islamic philanthropy in Indonesia.

The paper by Amelia Fauzia (S. No.287), for instance, argues that philanthropy
practices differ among Traditionalist, Modernist and Islamic Muslims, influenced by
socio-political circumstance and degree of modernism of the society at any given time.
The paper focuses on the philanthropic practices of three organization / institutions
representing the above mentioned three groups: Pesantren Al-Hamidiyah Depok
(representing the Traditionists), Badan Pelaksana Urusan Zakat Muahmmaddiyyah
Kendal (representing the Modernists) and Lembaga Waqf Zakat Salman (representing
the Islamists). This paper gives a good insight into the mind of an Indonesian Muslim
philanthropist.

- YA -
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The two papers on cash waqf (S. No®.289, 290) detail the positive role which such awqaf
may play in modern cash rich society where cash rather than real property is more readily
available to be conveniently made wagqf. Views against cash waqgf are based on the historic
philosophy of those days when Islamic banking and finance were un-known and fear of riba
was an over-powering factor which coupled with the lack of investment facilities produced

anti cash waqf mind set.

E.iii. Unpublished Papers

Both the unpublished papers were presented at international seminars on waqf
held in Singapore and Jakarta.

Dodik and Miranti’s paper (S. No.292) examines the problems in the way of
collection of waqf funds in Indonesia by several voluntary institutions. In the other
paper by Uswatun Hasanah (S. No.293), a cursory comparison is made between waqf
administration in Indonesia and Egypt, Turkey, Syria, Sudan and Bangladesh. She
highlights the sorry state of waqf affairs in Indonesia and pleads for reforms.

E.iv. Ph.D Thesis (Unpublished)

The only Ph.D thesis on waqf in Indonesia is Uswatun Hasanah’s ““Role of Waqf'in
Achieving Social Welfare: A Study of Waqf Administration in South Jakarta” approved
in 1997. (S. Nb.296) She compares waqf administration in Indonesia with certain
countries in the Middle East and Sri Lanka, and extends the findings to discuss awqaf'in
South Jakarta. The less than satisfactory legal analysis of the various waqf laws referred
to by her is the weakness of this thesis.

E.v. Part of Book

Rifyal Kabah’s “Wagqf in the Perspective of National Law” (S. No.295) basically
argues that since waqf is not adequately covered in the National Law, hence it fails to
achieve its objectives and potential proper legislative coverage is pleaded for. The other
paper (S. No.294) relates to cash waqf and pleads for the embracing of this useful idea.

E.vi. Seminar Proceedings

There are in all four proceedings of seminar that have been published. Two of the
seminars exclusively focused on waqf (S. No®.298, 299), while the other two dealt with
Islamic philanthropy (S. No®.297, 300). The workshop on the economic empowerment
of the ummah through the waqf development, organized in 2002 by the Department of
Religious Affairs, Batam is important for the emphasis, it gives to the development of
wagqf properties (S. No0.298). Papers were presented not only on the development, but
also on management, investment and on effective use of cash wagqf.
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E.vii. Reports

All these 5 ’guidelines’ and ’training modules’ have been prepared and published
by the Department of Religious Affairs, Indonesia between 1990 and 2004 (S. No*®.301
to 305).

The ’Guidelines for Certification of Waqf Land’ (S. No.301) outlines problems
that may arise during the course of certification of waqf land for purpose of registration
and ways to overcame them.

The report on the 'Data of Productive and Strategic Awqaf in Indonesia’ (S.
No.302) contains an inventory of waqf assets in the country prepared on the basis of
short term, middle term and long term developmental potential of awgaf. *Guidelines
For Managing and Developing Awgaf’ (S. No.304) contain useful hints for managing
and developing wagf properties. These Guidelines are part of government’s programme
to stimulate the development of waqf properties, including cash wagf.

"The Training Module for Waqf Management’ (S. No.303) and 'The System of
Supervising Nazirs’ (S. No.305) are very useful tools for the training connected with the
management of awgaf. The Department has shown great initiative in publishing these
guidelines and training manuals.
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APPENDIX - 1
Waqf Literature Produced in INDIA
During the Last 30 years (1997-2007)

[Listings are in alphabetic order of the names of authors,
reports, etc. under every category of material.]

A. BOOKS

1

10

11

12

13

14

Ahmadullah Khan, Commentary on the Law of Waqf in India (The Waqf Act
1995), (Asia Law House, Hyderabad, 2000), pp. 408.

Ashfaq Ali, Tarikh-i-Awqaf (Urdu) (Lucknow, 1984)

Gregory Kozlowski, Muslim Endowments and Society in British India (Cam-
bridge University Press, Cambridge, 1985)

Hasanuddin Ahmad and Ahmadullah Khan, Strategies to Develop Waqf Ad-
ministration in India, Research paper 50, (Islamic Research and Training Insti-
tute, IDB, Jeddah, 1418/1998), pp. 186.

Imtiyaz Ahmad Khan, What is Wagqf?, (Idarah-iAdbiyat, Delhi, 1988), pp. 92.
Istefa Husain, Muslim Awqaf Ke Usul Wa Nazm Wa Nusq Mai Uttar Pradesh
Muslim Waqfs Act 1960 Par Wazahati Note (Urdu) (Supervisory and Regula-
tory Principles of Muslim Awqaf, Alongwith an Explanatory Note on the Ut-
tar Pradesh Muslim Wagf Act 1960), (Lucknow Law Delight House, 1978),
pp. 176

Istefa Khan, The Law of Wagqfs in India, New Law Agency, Lucknow, 2000),
pp- 263.

M.A. Qureshi, Wagqf in India: A Study of Administrative and Legislative Con-
trol (Gian Publishing House, New Delhi, 1990), pp. 682

Mohd. Khursheed Ali, The Waqf Laws, (Asia Law House, Hyderabad, 1980),
pp- 310.

Qazi Mujahid ul Islam Qasmi (ed), Awgaf (Urdu), (Islamic Figh Academy,
New Delhi, 1999), pp. 564.

R. U. Rahmani, U. P. Muslim Wagqf Act 1960, (Hind Publishing House, Alla-
habid, 1991), pp. 221.

S. A. Kader, The Law of Waqfs: An Analytical and Critical Study, (Eastern
Law House, New Delhi, 1999), pp. 486.

Syed Khalid Rashid, Wagqf Management in India (Institute of Objective Stu-
dies, New Delhi, 2006), pp. 262 +ix

(ed), Protection, Maintenance and Development of Awqaf in
India (Institute of Objective Studies, New Delhi, 2005)
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15 - (ed), Awgaf Experiences in South Asia, (Institute of Objec-
tive Studies, New Delhi, 2002), pp. 634 + xviii.

16 - , Waqf Administration in India: A Socio-Legal Study, (Vikas
Publishing House, New Delhi, 1978), pp. 148 +xx.

17 - & S. Athar Husain, Waqf Laws and Administration in India,

(Eastern Book Co., Lucknow, 1986, 2™¢ ed. 1973, reprinted 1978, 1984, 1999)
B. PART OF BOOK

18 - Ahmadullah Khan, “Action Plan for the Protection and Improvement of
Wagqf Properties”, in Syed Khalid Rashid (ed), Protection, Maintenance and
Development of Awqaf in India, (1.0.S., New Delhi, 2005), pp. 135-141. (I0S
stands for Institute of Objective Studies)

19 - Al-Haj H. Abdul Wahab, “Waqf Boards in India: Some Suggestions”, in Syed
Khalid Rashid (ed.), Awqaf Experiences in South Asia, (1.OS, New Delhi,
2002), pp. 141-147.

20 - Asaf A.A. Fyzee, Cases in the Muhammadan Law of India, Pakistan & Bangla-
desh, 2" edited by Tahir Mahmood (Oxford University Press, 2005), [Chap.
XIII - Wagfs, pp. 323-337]

21 - Ashfaque Ali, “Importance of Awqaf and Suggestions for Improvements”, in
Syed Khalid Rashid (ed.), Awqaf Experiences in South Asia, (1.0.S., New Del-
hi, 2002), pp 113-124.

22 - Ateeq Khan, “Land Ceiling Laws: Resulting Discrimination Against the
Minorities”, in Tahir Mahmood (ed.), Minorities and State at the Indian Law,
(I1.0.S, New Delhi, 1991), pp. 134-144.

23 - , “The Wakf Act 1995: Towards Better Administration of Aw-
qaf”, in Syed Khalid Rashid (ed.), Awqaf Experiences in South Asia, (I1. O.S.,
New Delhi, 2002), pp. 113-124.

24 - , “Wakf Laws vis-a-vis the Constitution of India”, in S.P. Mak-
kar and Abdul Hamid (eds.), Constitutional Law: A Miscellany, (Jalandhar,
1990), pp. 334-352.

25 - Imam Ahmad Raza Barailwi, Al-Fatawa Al-Rizwiyah, in 26 volumes (Urdu tr.
from Arabic/Persian (Markaz Ahl-e-Sunnat Barkaat e Raza, Porbandar, Guj-
rat, 2°¢ ed. 2003). Volume 16 deals with Wagqf pp. 113-630 (it covers Kitab al
Wagqf, Masarif Wagqf, Bab al-Masjid and questions and answers). Translated
from Arabic to Urdu by Hafiz Muhammad Abdus Sattar Sayeedi (Lahore)
and Edited by Mawlana Nazeer Ahmad Sayeedi and Mawlana Mohd. Akram
Butt.)

26 - “India: Legal Status of the Muslim Awqaf”, in Hasmat Basar (ed.), Manage-
ment and Development of Awqaf Properties: Proceedings of the Seminars held
on 7-9 Dhul Qada 1404 H[4-16 August, 1984, (Islamic Research and Training
Institute, IDB, Jeddah, Saudi Arabia, 1407 H/1987), pp. 92-96, 127.
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27

28

29

30

31

32

33

34

35

36

37

38

39

40

M. Afzal Wani, “Legal Framework, Protection and Maintenance of Awqaf”,
in Syed Khalid Rashid (ed.), Protection, Maintenance and Development of Aw-
gaf in India, (1.0.S,. New Delhi, 2005), pp. 97-134.

M. U. Siddiqui, “Importance of Informal Structures in Protecting 4wqaf and
Some Other Matters”, in Syed Khalid Rashid (ed.), Protection, Maintenance
and Development of Awqaf in India, (1.0.S., New Delhi, 2005), pp. 143-152.
“Major Awqaf Statutes of South Asia”, in Syed Khalid Rashid (ed.), Awgaf
Experiences in South Asia, (1.O.S., New Delhi, 2002), pp. 313-612 (Appendix
2).

Mawlana Khalid Saifullah Rahmani, Jadid Fighi Masayel (Urdu), vol. 2
(Contemporary Figh Issues), Under “Awgqaf Ke Chand Masayel Asr-e-Hazir
Ke Tanazir Mein” (Certain Current Issues of Awqaf in the Context of Mod-
ern Times), (Kutub Khana Nayeemiya, Deoband, 1999), pp. 261-299.
Mushtaq Ahmad, The Institution of Waqf and Its Historical Evolution: With
Special Reference to the Dargah of Ajmer”, in Syed Khalid Rashid (ed.) Pro-
tection, Maintenance and Development of Awqaf in India, (1.0.S., New Delhi,
2005), pp. 1-22.

Qazi Mujahidul Islam Qasmi, “Waqf in Islamic Figh”, in Syed Khalid Rashid
(ed.), Awgaf Experiences in South Asia, (1.0.S., New Delhi, 2002), pp. 3-10.
Rizwanul Haque, “Wagqf Experiences in India”, in Syed Khalid Rashid (ed.),
Awgqaf Experiences in India, (1.0.S., New Delhi, 2002), pp. 125-140.

Syed Khalid Rashid, “Current Waqf Experiences in India” in Syed Khalid
Rashid (ed.), Protection, Maintenance, & Development of Awqaf in India, (1.
0.S., New Delhi, 2005), pp. v-xxi.

, “Islamic Financial Instruments for the Development of
Wagf Properties”, in Syed Khalid Rashid (ed.), Protection, Management &
Development of Awgqaf in India, (1.0.S., New Delhi, 2005), pp. 23-85.

, “Origin and Early History of Awgaf and other Issues”, in
Syed Khalid Rashid (ed.), Awqaf Experiences in South Asia, (1.0.S., New Del-
hi, 2002), pp. 11-28.

, Statutory and Judicial Deviations in the Law of Waqgf in
India”, in Syed Khalid Rashid (ed.), Awqaf Experiences in South Asia, (1.0.S.,
New Delhi, 2002), pp. 11-28.

, “Awqaf Legislation in South Asia: A Comparative
Study”, in Syed Khalid Rashid (ed.), Awqaf Experiences in South Asia,
(1.0.S., New Delhi, 2002), pp. 63-111.

, “Administration of Waqfs in India: Some Suggestions”, in
Tahir Mahmood (ed.), Islamic Law in Modern India, (Indian Law Institute,
New Delhi, 1972), pp. 231-238.

Syed Dastagir Pasha, “Socio - Economic Potential of Awgaf in Andhra Pra-
desh and Their Administration”, in Syed Khalid Rashid (ed.), Awgaf Experi-
ences in South Asia, (1.0.S., New Delhi, 2002), pp. 149-158.
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41 - Syed Zafar Mahmood, “Certain Current Issues Relating to the Administra-

42

C.

43

44

45

46

47

48

49

50

51

52

53

54

55

tion of Awgaf in India”, in Syed Khalid Rashid (ed.), Protection, Mainte-
nance, & Development of Awqaf in India, (1.0.S., New Delhi, 2005), pp. 87-96.
Tahir Mahmood, Statutory Law Relating to Muslim in India: A Study in Con-
stitutional and Islamic Perspectives [Two sections deal with waqf: “Waqfs &
Endowments: Local Legislation”, pp. 289-355, and “Waqf & Endowments:
Central Legislation”, pp. 356-445] (I. O.S., New Delhi, 1995).

PUBLISHED PAPERS

Ateeq Khan, “Waqf and the Constitution of India: Statutory Provision and
Judicial Decisions”, Islamic and Comparative Law Quarterly, vol. 10&11
(1990-1991), pp.114-126.
, ““Administration of Waqf During Muslim Rule in India: Some
Legal and Historical Sidelight”, Religion and Law Review, vol. 3 (1994), pp.
76-88.
, “The Indian Wakf Act 1995: Towards Better Administration”,
M. D. U. Law Journal, vol. 7, No®. 1&2 (2002), pp. 179-190.
Ateeque Khan, “Wagqfs in U.P: “A Socio-Historic Perspective”, Islamic Cul-
ture, (Hyderabad), vol. 64, No. 1 (1990), pp. 39-68.
, “The Wakf (Amendment) Act 1984: A Plea for Reconsidera-
tion”, Islamic and Comparative Law Quarterly, vol. 5, No 1(1985), pp. 85-90.
, “Centre and State Relations on Waqf Administration With
Special Reference to the Central Waqf Council”, Indian Socio-Legal Journal,
vol. 13, No®.1&2 (1987), pp. 19-27.
, “Waqf Administration in U. P: A Legislative Retrospect”, Is-
lam and the Modern Age, (Feb. 1990), 53-75.
Beauty Banday (Miss), “Family Wakaf in India: Problems and Perspectives”,
Kashmir University Law Journal, vol. 10, No. 10 (2003), pp. 140-152.
Furgan Ahmad, “The Wakf (Amendment) Act 1984 - An Analysis”, Islamic
and Comparative Law Quarterly, vol. 5, No. 1 (1985), pp. 81-84.
, “Background of the Mussalman Waqf Validating Act 1913 -
Shibli Numani’s Contribution”, Islamic and Comparative Law Quarterly, vol.
6. No®. 2-3, (1986), pp. 191-198.
G. S. Farid, “The Tombs and Mausoleums of Sultan of Bengal”, Indo Iranica,
vol. 31, No°®. 3-4 (1978), pp. 63-76.
Gregory C. Kozlowski, “Imperial Authority, Benefactions and Endowments
in Mughal India”, Journal of Economic and Social History of the Orient, vol.
38, No. 3 (....), pp. 335-370.
, “The Changing Political and Social Contexts of Muslim
Endowments: The Case of Contemporary India”, in Randi Dequilhem and A.
Raymond (eds.), Le Wagqf dans Lescape Islamique: Outil de Pouvoir Socie-
Economique, (Institute Francais d’Etudes Arabes de Damas, 1994).
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56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

,’British Judges: Muslim Law and Contemporary Pro-
spective in Muslim Endowments in South Asia”, Hamdard Islamicus, vol. 9,
No. 3 (1998), pp. 3-16 [Also reprinted Islamic & Comparative Law Quarterly,
vol. 8, No. 1 (1988), 21-34.

Patusha, ’Problems of Awqaf and Mutawallis in Tamilnadu”, Journal of Ob-
Jjective Studies, vol. 4, No. 1, pp. 136-141.

Mawlana Khalid Saifullah Rahmani, “Masjid Ki Shari’i Haisiyat”, (Shari’ah
Status of Mosque) (Urdu), Bahas Wa Nazar (Urdu) (Delhi), Jan-March, 2004,
pp. 31-61.

Mohd. Agther, “Rendition of Ecclesiastical Duties by Imams and Right for
Reasonable Endowments”, A/l India Reporter (AIR) (1977), p. 17.

Rizwanul Haq, “Waqf Experience in India”, in Syed Khalid Rashid (ed.), Aw-
qaf Experiences in South Asia, (1.S.0., New Delhi, 2002), pp. 125-140.

S.S.A. Jafri, “Sunni Awqaf and Waqf Board of Uttar Pradesh”, Economic and
Political Weekly (Mumbai), June, 1997, pp. 1450-1451.

Saleem Akhtar, “Waqf Administration: How to Streamline”, Kashmir Univer-
sity Law Review, vol. 4. (1997), pp. 4-13.

Syed Khalid Rashid, “Certain Problems Facing Awqaf in India: Possible Solu-
tions”, Awgqaf, No. 12, Year 7, Jamada Awwal 1428/May, 2007, pp. 11-28.

, “Economic potential of Awgaf in India”, Journal of Mus-
lim Minority Affairs, vol. 6, No. 1 (1985), pp. 53-70.

, “Administration of Waqfs in India”, in The Resolutions
Passes by the All-India Awqaf Conference, New Delhi (Jami’at Ulema-i - Hind,
1997).

, “Tribunal for Waqf Disputes: A Proposal”, Aligarh Law
Journal, vol. 6 (1978), pp. 89-93.

, “Level of Maturity Attained by the Law of Waqf During
Mughal India As Shown in Fatawa-i- Alamgiriyya”, shortly to be published in
Journal of Objective Studies, New Delhi (2008).

, “Issues Inherent in the Development of Waqf Proper-
ties”, shortly to be published in Religion and Law Review, New Delhi (2008).

, “Whether English Law Concepts of Uses and Trust Ori-
ginated from Waqf?”, IKIM Law Journal, vol. 16/17 (2002), pp. 35-55.

, *“ Law of Waqf in India in the Light of Certain Existing
Legal Realities”, Aligarh Law Journal, vol. 16/17 (2002, pp. 35-55.

, “Possible Means for the Development of Awgaf in In-
dia” Journal of Objective Studies (2002), pp. 1-36.

, “Islamic Financing Techniques for the Development of
Awqaf: With Special Reference to India”, IIUM Law Journal, vol. 10 (2002),
pp. 179-217.

, “Current Waqf Experiences and the Future of Waqf In-
stitution”, Awgaf, vol. 3, No. 5 (2003).
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74

75

76

D.

77

78

79

80

81.

82

83

84

, “The Wakf Act 1954 As Amended by the Waqf (Amend-
ment) Act 1984”, Islamic and Comparative Law Quarterly, vol. 5 (1985), pp.
85-90.

Tahir Mahmood, “Islamic Family Waqf in Twentieth Century Legislation: A
Comparative Perspective”, Islamic and Comparative Law Quarterly, vol. 8
(1988), pp. 1-20.

Wagqf Welfare Society, West Bengal, “Plight of Waqf in West Bengal - Need
for Review of State Waqf Act 1934”, Islamic and Comparative Law Quarterly,
vol. 9. No. x1 (1989), pp. 51-56.

UNPUBLISHED SEMINAR PAPERS

Abusaleh Shariff, “Professional Approach to the Management of Waqf Prop-
erties in India”, paper presented at the Seminar on Awqaf Experiences in
South Asia, organized by the Institute of Objective Studies, New Delhi and
IDB, Jeddah and Kuwait Awqaf Public Foundation, May 8-10, 1991.

K. C. Srivastava, “Wagqf: Its Administration and Management”, paper pre-
sented at the National Seminar on Administration of Wakfs & Management
of Wakf Properties, organized by the Department of Public Administration,
University of Lucknow, 24-25 February, 1996, pp. 14.

M. 1. Haider, “Legal Provision of Waqf Act”, paper presented at the Na-
tional Seminar on Administration of Wakfs & Management of Wakf Proper-
ties, organized by the Department of Public Administration, University of
Lucknow, 24-25 February, 1996, pp. 8.

S. K. Singh, “Management of Wagqf Properties in U. P. (Uttar Pradesh): An
Overview”, paper presented at the National Seminar on Administration of
Wakfs & Management of Wakf Properties, organized by the Department of
Public Administration, University of Lucknow, 24-25 February, 1996, pp. 13.

S. M. Akhtar, “Waqf Institutions - A Case of Casualty by Its Custodian”, >,
paper presented at the National Seminar on Administration of Wakfs & Man-
agement of Wakf Properties, organized by the Department of Public Adminis-
tration, University of Lucknow, 24-25 February, 1996, pp. 7.

Syed Khalid Rashid, “What Should a Modal Waqf Legislation for India and
Pakistan Contain?”, paper presented at the Workshop on Waqf Legislation
for Muslim Countries, organized by Kuwait Awqaf Public Foundation and
IDB, Jeddah, December, 2004.

, “Certain Problems in the Administration of Awgaf and
What Future Holds for Waqf”, paper presented at Seminar on “Pembentukan
Sistem Muamalah dan Ekonomi Berteraskan Islam”, organized by Kerajaan
Negeri Johor, Institute Kefahaman Islam Malaysia (IKIM), and Johor Cor-
poration (Johor Bahru, 12-13 October, 2004/27-28 Shaba’an, 1425 H), pp. 18.

, “Hanafi Definition of Wagqf in the Light of Certain Ex-
isting Legal Realities in India”, paper presented at the International Confer-
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85

86

E.
87

88

89

90

91

92

93

94

95

96

97

98

ence on the Life, Thought and Contribution of Imam Abu Hanifah, organized
by the Institute of Islamic Research IIU, Islamabad, 5-9 October, 1998.

Syed Zafar Mahmood, “Wagqf Parbandh Vishesh Rup Se Awgqaf Ki Bahali
Ke Hawale Se” (Hindi) (Waqf Administration, Particularly in the Context of
Their Recovery), paper presented at the National Seminar on Administration
and Management of Wakf Properties organized by the Department of Public
Administration, University of Lucknow, 24-25 Feb, 1996, pp. 9.

U. B. Singh, “Factors Affecting the Administration of Wakfs and Managing
the Wakf Properties”, paper presented at the National Seminar on Adminis-
tration and Management of Wakf Properties organized by the Department of
Public Administration, University of Lucknow, 24-25 Feb, 1996, pp. 4.

ARTICLES IN MAGAZINES/NEWSPAPERS
- Inamul Haq, “Indian Wakf Service Mooted To Protect Waqf Properties”, Ra-

diance Viewsweekly, 31 Dec 2006, Jan 2007, p. 80.
Jamal Shafi’l, “Imam vs Wagqf: Legal Wrangle on Cards”, Radiance View-
sweekly, vol. 27, No. 48 (1992), pp. 10-11.
M. Krishnan Nair, “Property Law - Waqf Laws”, in Annual Survey of Indian
Law 2000, vol. 36 (Indian Law Institute, New Delhi, 2001), pp. 427-434.
M. Afzal Wani, “Muslim Law - Wakf Laws”, in Annual Survey of Indian Law
1999, vol. 35 (Indian Law Institute, New Delhi, 2000), pp. 451-455.

, “Muslim Law - Wakf”, in Annual Survey of Indian Law 1997-
98, vol. 33 (Indian Law Institute, New Delhi, 1999), pp. 497-500.
Resolutions Adopted at the Rajasthan Waqf Conference, Jaipur (October 25-
27, 2002), in Syed Khalid Rasyid (ed.), Protection, Maintenance, & Develop-
ment of Awqaf in India, (Institute of Objective Studies, New Delhi, 2005), pp.
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APPENDIX - 2
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APPENDIX - 3
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151.
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- Waqf Bhaban, Ek Nojore Waqf Proshashon, (Waqf Administration at a
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Katra (Nimtoli), nd, p.6.
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- Ahmad, Afsar Uddin., Wagqf Proshashon ke Waqf Trust Board Kora Houk
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for Islamic Bank Bangladesh Limited) Friday, 2°¢ July 2004.

- Bhuinya, Foyzullah, Wagqf Shompotti Bedokhol O Proshashonik Oniyom: Wagqf
Aine ke Shongshudhon O Dhele Shajano Proyujon (Illegal of Waqf Properties
and Irregularities in the Waqf Administration: Need for Review and Amend-
ment of Waqf Laws) published from 06.08.2007 to 25. 09. 2007 in The Daily
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wide daily), Dhaka.

- Mohiyuddin Niloy et al, 13 Mazare Bosore Aay 23 Koti Takay: Takay Dhaka
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188 - Rahman, Sadequr., Wqaf Shompotti Proshonge (An Appraisal of Waqf prop-

erties) published in six installment from 17.06.2003 to 24.06.03 in the Shapta-
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G. ONLINE MATERIALS

189
190

191
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APPENDIX - 4
WAQF LITERATURE PRODUCED IN MALAYSIA
DURING THE LAST 30 YEARS (1977-2007)

[Listings are in alphabetic order of the names of authors,
reports, etc. under every category of material.]

BOOKS

- Abdul Halim Ramli, Ahmad Che Yaacob, Islam Hadhari: Pengukuhan Institu-
si Baitulmal dan Wakaf di Malaysia, (Islam of Hadhari: Strengthening of Bai-
tulmal and Wakaf Institution in Malaysia) Pusat Penerbitan Universiti,
Universiti Teknologi MARA, Shah Alam, Malaysia, 2005.

- Baharuddin Sayin, Asmak Hj. Ali, S. Salahudin Suyurno, Pengenalan Pengur-
usan Wakaf di Malaysia, (Introduction of Waqf Administration in Malaysia)
(Pusat Penerbitan Universiti (UPENA), UiTM, Shah Alam, Selangor, Malay-
sia, 2006)

- Handbook of the Mahammedan and Hindu Endowments Board, Penang, (The
Criterion Press, Penang, n.d)

- Mohd. Zain Othman, Islamic Law: With Special Reference to the Institution of
Wagqf (Prime Minister’s Department, Kuala Lumpur, 1982).

- Osman Sabran, Pengurusan harta Wakaf (Waqf Porperty Administration),
Skudai, University Teknologi Malaysia, 2002.

- Siti Mashitoh Mahamood, Wagqf in Malaysia: Legal and Administrative Per-
spectives, (University Malaya Press, Kuala Lumpur, 2006), pp. 191.

- , Pelaksanaan Istibdal Dalam Pembangunan Harta Wakaf
di Malaysia (The Implementation of Istibalal in the Development of Waqgf
Property in Malaysia) (Kuala Lumpur: Syariah and Law Department, Acad-
emy of Islamic Studies, University of Malaya, 2002.

- , Bagaimana Membuat Wakaf (How to Constitute Wakaf),
(Kuala Lumpur: Syariah & Law Department, Academy of Islamic Studies,
University of Malaysia, 2001)

PART OF BOOKS

- Abdul Majid Mackeen, “Islamic Fiscal and Property Laws in Malaysia”, in
M. B. Hooker (ed.), Malaysian Legal Essays: A Collection of Essays in Hon-
our of Professor Emiritus Datuk Ahmad Ibrahim, (Malayan Law Journal Pte.
Ltd., Kuala Lumpur, 1986), pp. 263-290.

- Mohamad Zain Hj. Othman, “Administration of Wagqf in the State of Ke-
dah”, in Ahmad Ibrahim, Sharon Siddique, Yasmin Husain (eds.), Reading on
Islam in Southeast Asia, (Institute of Southeast Asian Studies, Singapore,
1985), pp. 252-261.

- “Malaysia”, in Hasmat Basar (ed.), Management and Development of Awqaf
Properties: Proceedings of the Seminar held on 7-19 Dhul Qada 1404 H[4-16
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August 1984, (Islamic Research and Training Institute, IDB, Jeddah, Saudi
Arabia 1407/1987), pp. 98 and 192.

206 - Syed Othman Alhabsi, “Waqf Management in Malaysia” in Mohamed Arif

207

208

209
210

211

212

213

214

215

216

217

(ed.), The Islamic Voluntary Sector in Southeast Asia, (Institute of Southeast
Asian Studies, Singapore, 1991), pp. 118-137.

PUBLISHED PAPERS

Abul hasan M. Sadeq, “Wagqf, Perpetual Charity and Poverty Alleviation™,
International Journal of Social Economics, vol. 29, no % (2002), pp. 135-151.)
Ahmad Ibrahim, “Validity of Wakafs in Malaysia - Where Lies the Islamic
Law?”, Journal of Malaysian and Comparative Law, vol 7, Part 2 (1980), pp.
267-273.

,”Wakaf in Johor - The Return of Islamic Law’, [1983], MLJ
XVI-XXiV.

, “Privy Council Decisions on Wakaf: Are They Binding in Ma-
laysia?”’ [1972] 2 MLJ vii-xi.
Mary George, “An Overview of Issues in Charity Legislation in Malaysia”,
The International Journal of Non-for-Profit Law, vol. 4, No.1 (2001), <http://
www.icbl.org/journal/vol. 4 iss 1/georgeprint.htm >.
Mohamed Tahir Sabit, “The Concept and Objective of Waqf”’, [2004] 1 Shar-
iah Law Reports (ShLR) at 10; Jabatan Kemajuan Islam (JAKIM), 2000
Pawavncheek Marican, “Towards a Codification of Waqf Law in Malaysia:
The Selangor Waqf Enactment of 1999, IKIM Law Journal, vol 7. No. 1
(2003), pp....-
, “Wakaf Land and Administration in Trengganu: An Ana-
lysis”, [2005] 2 Shariah Law Report (ShLR), pp. 69-88.
Siti Mashitoh Mahamood, “Pelupusan Tanah di Bawah Pegangan Pajakan
(Leasehold) Dalam Kanun Tanah Negara 1965: Implikasi Terhadap Status
Tanah-Tanah yang di Wakafkan” (Disposal of Land Under Leasehold in the
National Land Code 1965: Its Implication on the Status of Wakaf land), Jur-
nal Penyelidikan Islam, Bil. 17, 2004/1425 H, pp. 91-108.
, “Undang-Undang Ancam Tanah Wakaf”’ (Laws
Threat Wakaf Land), Dunia Islam, Bil. 72, September 2001.
, “Wakaf dan Syariah Islam di Malaysia” (Wakaf and
Islamic Syariah in Malaysia), Dunia Islam, Bil. 72, September 2001.

D. PHD THESIS & MASTER’S DISSERTATIOS:

P.h.D Thesis
218 - Mohd. Zain Hj. Othman, The Theory, Practice and Administration of Wagqf:

With Special Reference to the Malayan State of Kedah, Ph.D thesis approved
by ST. Andrews University, Scotland, 1970.
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219 - Siti Maashitoh Mohamood, The Administration of Wagqf in Islam: A Critical

Study of the Role of the State Islamic Religious Councils as the Sole Trustees
of Awgqaf Assts and the Implementation of Istbdal in Malaysia With Special
Reference to the Federal Territory of Kuala Lumpur, Ph.D. thesis approved
by the University of Birmingham, 2000.

Master’s Dissertations

220 -

221

222

223

224

225

226

227

228

229

Ainul Jaria Bt. Maidin, Charitable Trusts and Waqfs: A Comparative Study
Between the Charitable Trusts in Common Law and the Institution of Wagqf
in Islamic Law, Masters dissertation in Law, International Islamic University
Malaysia, 1994.

Abdul Kader b. Hj. Mohade, Konsep Wakaf dan Pelaksanaanya di Malaysia
(The Concept of Waqf and Its Implementation in Malaysia), Petaling Jaya;
IITUM, 1992.

Abdullah bin Che Chan, Wakaf dan Pengurusannya (di Negeri Perlis) (Waqf
and Its Administration (in State of Perlis), Petaling Jaya, IIUM, 1993.
Burhanuddin Lugman, The Investment of Religious Endowment Funds in
Malaysia and Islamic Jurisprudence: A Comparative Study, the Master’s The-
sis approved by the AL al Bayt University, Jordan, 2002, pp. 253. (in Arabic)
Haji Mohammad bin Wook, Kajian Mengenai Pentadbiran Pengurusan Harta
Baitulmal dan Waqaf Negeri Kelantan, 1979-1989(A Study About Baitulmal
Property and Waqf Administration in Kelantan State), Petaling Jaya, IIUM,
1993

Bharuddin Saym, Sistem Pentadbiran Wakaf Negeri-Negeri di Semenanjung
Malaysia: Satu Kajian, (The System of Wakaf Administration in States of
Malaysia Peninsular: An Analysis), Master dissertation, Faculty of Islamic
Studies, National University of Malaysia, Selangor, 1994

Hisham Hj. Yaacob, Waqf Accounting in Malaysia State Islamic Religious
Institutions: The Case of Federal Territory SIRC, unpublished Mater Disser-
tation, International Islamic University Malaysia, 2006 (Faculty of Economics
and Management).

Hj. Osman Sabran, Wakaf: Konsep dan Pengurusannya: Satu Kajian Kes di
Negeri Selangor (Wagqf: Concept and Its Administration: A Case Study in
State of Selangor), Darul Ehsan, Master Dissertation, Faculty of Shari’ah,
University of Malaya, 1991.

Idris bin Ramli, Harta Wakaf: Pengurusan & Permasalahannya (Pengkhusu-
sannya di Negeri Selangor (The Property of Waqf: Administration and Its
Problems (Particularly in State of Selangor), Petaling Jaya, IIUM, 1992.

I’dad Azman bin Muhammad Nur, Istitmar Amwal al-Waqf: Dirasah Tatwir-
iyah Fi Wilayah Salanjur (Investment of Waqf Funds: A Study of Cash Wagqf
in Selangor State), Master’s Dissertation, Department of Usul al Figh, Kul-
liyyah of IRK, IITUM Malaysia, 2001.
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230

231

232

233

234

235

236

237

238

239

240

E.
241

- Ikmalrudin Ishak, Permasalahan Pembangunan Tanah Wakaf Baitulmal
K.L.: Satu Tinjauan (The Problem of K. L. Baitulmal Wakaf Land Develop-
ment: An Observation), Diploma in Public Management dissertation sub-
mitted at INTAN, Kuala Lumpur, 1998.

- Muhammad Zain Bin Hj. Muhd. Yusof, A Comparative Study of Trusts and
Wagqf in Malaysia, Master’s Dissertation in Law, International Islamic Uni-
versity, Malaysia, 1995.

- Mushera Bt. Ambras Khan, Comparative Study of the Trustee and Mutawalli,
Master’s Dissertation in Law, International Islamic University Malaysia, Ma-
laysia, 1993.

- Nik Mustapha Nik Hassan, Konsep dan Pelaksanaan Wakaf di Malaysia
(Concept and Implementation of Waqf in Malaysia), Institute Kepahaman Is-
lam Malaysia, Kuala Lumpur, 1999.

- Noraini Md. Top, Mobilization of Waqf Resources in Malaysia: Problems
and Prospects/ Master’s Dissertation, Kulliyyah of Economics & Manage-
ment, IIUM Malaysia, 1991.

- Sabarudin bin Hasan, Harta Wakaf: Pengurusan dan Permasalahannya (Ka-
jian di Wilayah Persekutuan) (Property of Waqf: Administration and Its Pro-
blem (A Study in the Federal Territory), Petaling Jaya, IIUM, 1995.

- Salleh Bin Saad, Kajian Mengenai Pentadbiran Baitulmal dan Tanah Wakaf
Wilayah Persekutuan 1979-1989 (A Study on the Administration of Baitulmal
and Waqf Land in Federal Territory 1979-1989), Petaling Jaya, IIUM, 1990.

- Siti Rokhyah bt Md. Zain, Determinants of Financial Reporting Practices on
Wagf by Malaysian’s State Islamic Religious Council, Kulliyyah of Econom-
ics and Management Sciences, IIUM Malaysia, 2005.

- Sheikh Nik Ali bin Nik Ahmad, Pembangunan Tanah-Tanah Wakaf di Ne-
geri Kedah: Suatu Kajian Khusus Mengenai Amalan dan Permasalahannya
(Development of Waqf Lands in Kedah State: A Special Study on Its Practice
and Problem), ITUM, Gombak, Selangor, Malaysia, 1998.

- Vanaja Dharamhigam, The British and The Muslim Religious Endowments in
Colonial Malaya, Master’s Dissertation, Department of History, Faculty of
Art, National University of Singapore, 1995.

- Zazli bt. Zainuddin, The Management of Funds of Zakat, Sadaqot and Awgaf
and Their Contributions Towards Muslim Educational Purposes in Malaysia/
Master’s Dissertation, Faculty of IRKHS Dept. of Education IITUM, Petaling
Jaya, May 1998

SEMINAR PAPERS (Unpublished)

- Izham Yusoff, “Wagqf: Potential in the Malaysian Context”, paper presented
in the International Seminar on Nonbank Financial Institutions: Islamic Al-
ternatives, March 1-3, 2004, Kuala Lumpur, organized by IRTI (IDB) and Is-
lamic Banking and Finance Institute, Kuala Lumpur, Malaysia.
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242 -

243 -

244 -

245 -

246 -

247 -

248 -

249 -

250 -

251 -

Ghazali bin Eusoff, Pentadbiran Waqaf Pengalaman Pulau Pinang, Persidan-
gan Penyelarasan Undang-Undang Syarak/sivil Kali Ke-VIII, 3-5 November,
1995 (Administration of Waqf Experience in Penang Island, The Meeting on
Harmonization of the Syariah and Civil Laws, 8th, 3-5 November, 1995) Or-
ganized by Bahagian Hal Ehwal Islam, Jabatan Perdana Menteri and Kera-
jaan Negeri Pulau Pinang, pp. 16 and 26.

Judith Nagata, “The Changing Perception of Wagqf as Social, Cultural and
Symbolic Capital in Penang: The Penang Story”, paper presented at the Inter-
national Conference, 18-21 April, 2002, Penang

Sami Salahat, “General Facts About the Endowments Funds System in Ma-
laysia”, paper presented at the International Seminar on Awqaf, 15-18 De-
cember, 2003 Islamabad.

Nuarrual Hilal Md Dahlan and Hj Hairuddin Hj Megat Latif, “Wakaf: Con-
flict of Jurisdiction Between Civil Law and Shariah Court In Malaysia”,
[2003[3 xiii Islamic Law Malaysia

Syed Khalid Rashid, “Certain Problems in the Administration of Awqaf (in
Malaysia) and What Future Holds for Waqf”, paper presented at Seminar
“Pembentukan Sistem Muamalah dan Ekonomi Berteraskan Islam”, orga-
nized by Kerajaan Negri Johore IKIM, and Johor Corp, 12-13 Oct, 2004.
Syed Othman Alhabshi, “Case Study: Malaysia™, paper presented at Interna-
tional Seminar on Awgaf and Economic Development, organized by Islamic
Research & Training Institute (IRTI), Institute of Islamic Understanding Ma-
laysia (IKIM) and BIMB Institute of Research & Training (BIRT), Kuala
Lumpur, 2-4 March, 1998.

, “Konsep Wakaf dan Pelaksanaannya di Malaysia” (Con-
cept of Wagqf and Its Implementation in Malaysia), paper presented at the
Seminar Pengurusan dan Pentadbiran Harta-harta Waqf Kebangsaan, held at
Islamic Complex Auditorium, Ipoh, Perak, 24-25 November, 1986.

Siti Mashitoh Mahamood, Masalah Undang-Undang Dalam Pentadbiran Har-
ta Amanah Wakaf di Malaysia (Legal Problems in the Administration of Wa-
kaf Property), “Seminar Pentadbiran Harta Amanah Orang-Orang Islam di
Malaysia,” Jabatan Syariah dan Undang-Undang, Akademi Islam, Universiti
Malaya, Kuala Lumpur (10 Nov 2001), p 13.

The Fulfillment of the Founders® Intention in the Formation of Wakaf Prop-
erty in Malaysia: An Analysis On The Current Legal Constraints And Other
Impediments, 7th Conference of Asia-Pacific Sociological Association
(APSA): Human Security in the Asia Pacific Region Salaya Campus, Mahidol
University, Bangkok 16-18 December 2005

Tuan Hj, Mohd. Yusof Yahya, “Pengurusan Wakaf di Perak: Amalan dan
Perencangan” (Waqf Administration in Perak: Theory and Practice), paper
presented at the Seminar on Konsep dan Pelaksanaan Wakaf di Malaysia, Or-
ganized by IKIM, 1999.
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252 - Zainal Abidin Jaffar, “Pengurusan Wakaf di Wilayah Persekutuan; Amalan dan

253

Perancangan: (Waqf Administration in the Federal Territory: Theory and Prac-
tice), a paper presented at Seminar Konsep dan Pelaksanaan Wakaf di Malaysia,
24-24 Mai, 1999, Institute Kefahaman Islam Malaysia, Kuala Lumpur.

Kertas Kerja Seminar Pengurusan dan Pentadbiran Harta-Harta Wakaf Peringkat Ke-
bangsaan Pada 24&25 November, 1986 bersamaan 22&23 Rabiul Awal 1407 H/ Anjur-
an Bersama Majlis Agama Islam Perak dan Bahagian Hal Ehwal Islam Jabatan
Perdana Menteri/by Seminar Pengurusan dan Pentadbiran Harta-Harta Wakaf Peri-
ngkat Kebangsaan (1986, University Kebangsaan Malaysia), Ipoh: Majlis Agama Is-
lam Perak, 1986). (Seminar on Management and Administration of Wakaf Property at
National Level, Organized by the Council of Islamic Religious Perak and Department
of Islamic Affairs of Prime Minister, Malaysia National University, 24&25 November
1986/22&23 Rabiul Awal 1407)

F. NEWAPAPER REPORTS/ARTICLES

254

255

256

257

258
259

260

261

262

263

264

Anna Maria Samsudin, “Tabung Haji to Build RM 150 Million Building”,
New Straits Times, May 29, 2007, p. 58.

“Council Told to Speed-up Wakaf Land Development” (A Waqf Land in
Alor Star, Kedah. Sultan of Kedah Encourages Religious Council to Develop
It), New Straits Times, April 28, 1995, p. 9, col. 5.

Fuad Yahya, “Wakaf Assets to Become Economic Force”, New Straits Times,
23" March, 1995, p. 12.

Rashid Bakar, “Wakaf Vital Weapon in the Hands of Muslims”’, News Straits
Times, 14™ June, 1999.

Shukor Rahman, “Revitalizing "wakaf® areas”, New Straits Times, December 1, 1986
Syed Khalid Rashid, “Towards Better Waqf Land Administration”, New
Straits Times, June 9, 1999, p. 12.

, “Towards Better Waqf Administration in Malaysia”, Radi-
ance Viewsweekly, vol. 30, No. 29, 1995, pp. 11-12.

“Wakaf Development Project”: “Pioneering Wakaf Financing”, and “Council
Spearheads First Commercial Development of Wakaf Land”, New Straits
Times, June 9, 2007, pp. 39-42. (a special supplement)

REPORTS

Abdul Rahim, Bakar and Islmail, “Current Practices and Administration of
Wagqf in Malaysia: A Preliminary Study”, in Awqaf Report Malaysia, 1999.
Perbadanan Pembangunan Wakaf (Malaysia) Sdn. Bhd (Wakaf Corp), (Cor-
poration of Wakaf Development [Malaysia] Sdn. Bhd), (Yayasan Pembangu-
nan Ekonomi Islam Malaysia (YPEIM), Kuala Lumpur, n.d.)

“Harmonization of the Malaysian National Land Code 1965 and the
Shari’ah Law of Wakaf: Recommendations for Amendments, in Proceedings
of International Conference on Harmonization of Shari’ah and Civil Law, (In-
ternational Islamic University Malaysia, 2005)
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APPENDIX - §
WAQF LITERATURE PRODUCED IN INDONESIA
DURING THE LAST 30 YEARS (1977-2007)

[Listings are in alphabetic order of the names of authors,
reports, etc. under every category of material.]

A. BOOKS

265 -

266 -

267 -

268 -

269 -

270 -

271 -

272 -

273 -

274 -

275 -

276 -

277 -

Abdul Ghofur Anshori, Hukum dan Praktik Perwakafan di Indonesia, (Law
and Practice of Waqf in Indonesia), 2" ed, (Yogyakarta, Pilar Media, 2006),
188p.

Abdul Halim, Hukum Perwakafan di Indonesia, (Waqf Laws in Indonesia),
(Jakarta, Ciputat Press, 2005), 158p.

Abdurrahman, Masalah Perwakafan Tanah Milik dan kedudukan Tanah Wa-
kaf di Negara Kita, (Waqf Land and its Status in Indonesia), 3™ ed, (Ban-
dung, Citra Aditya Bakti, 1990), 152p.

Achmad Djunaidi and Thobieb Al-Asyhar, Menuju Era Wakaf Produktif, (To-
wards a Wagqf Productive Era) 3rd ed, (Jakarta, Mitra Abadi Press, 2006),
128p.

Adijani Al-Alabij, Perwakafan Tanah di Indonesia, (Waqf Lands in Indonesia),
4™ ed, (Jakarta, PT. Raja Grafindo Persada, 2002), 216p.

Badan Wakaf Universitas Islam Indonesia, Peraturan Pengurus Harian Badan
Wakaf Universitas Islam Indonesia, Nomor 1 tahun 2005.

Chaider S. Bamualim et al (eds), Islamic Philanthropy and Social Development
in Contemporary Indonesia, (Jakarta, CSRC UIN, 2006), 295p.

Faisal Haq and Saiful Anam, Hukum Wakaf dan Perwakafan di Indonesza
(Wagf Laws and Practice in Indonesia), (Jakarta, PT. Garoeda Buana Indah,
1993), 59p.

Farida Prihartini et al, Hukum Islam Zakat dan Wakaf - Teori dan Prakteknya
di Indonesia, (Islamic Law Zakat and Waqf - Theory and Practice in Indone-
sia), (Jakarta, Papas Sinar Sakti and Law Faculty of UI, 2005), 240p.

Figih Wakaf, (Figh of wagqf), (Jakarta, Department of Religious Affairs of
Republic Indonesia, 2004), 188p.

Hasbi AR, wakaf, (Waqf), (Medan, Lembaga Ilmiah IAIN North Sumatra,
1992), 76p.

Himpunan Peraturan Perundang-Undangan Perwakafan Tanah Milik, (A
Compilation of Legislation on Waqf Land), (Jakarta, Department of Reli-
gious Affairs of Republic Indonesia, 2000), 253p.

Idris Thaha, Berderma Untuk Semua - Wacana dan Praktik Philanthropy Is-
lam, (Donation for All - Discourse and practice of Islamic Philanthropy), (Ja-
karta, Teraju, Center for Languages and Cultures UIN and Ford Foundation,
2003), 337p.
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278

279

280

281

282

283

284

285

286

287

288

289

290

291

Iman Suhadi, Hukum Wakaf di Indonesia, (Waqf Law in Indonesia), (Yogya-
karta, Dua Dimensi, 1985), 56p.

Irfan Abubakar and Chaider S. Bamualim (eds), Filantropi Islam dan Keadilan
Sosial, (Islamic Philanthropy and Social Justice), (Jakarta, CSRC UIN, 2006),
300p.

Muhammad Daud Ali, Sistem: Ekonomi Islam Zakat dan Wakaf, (The System
of Islamic Economic - Zakat and Waqf), (Jakarta, UI Press, 1988), 241p.
Mustafa Edwin Nasution and Uswatun Hasanah, Wakaf Tunai - Inovasi Fi-
nansial Islam, (Cash Waqf - Islamic Financial Innovation), (Jakarta, Pusat
Kajian Timur Tengah dan Islam Universitas Indonesia, 2005), 135p.

Nazhir Profesional dan Amanah, (The Professional and Trusted Nazir), (Jakar-
ta, Department of Religious Affairs of Republic Indonesia, 2005), 218p.
Panduan Pemberdayaan Tanah Wakaf Produktif Strategis di Indonesia, (Guide-
lines for Empowerment of the Productive Waqf Land in Indonesia), (Jakarta,
Department of Religious Affairs of Republic Indonesia, 2005), 151p.

Proses Lahirnya Undang-Undang No.41 Tahun 2004 Tentang Wakaf, (The
Birth of Law of Republic Indonesia No.41 of Year 2004 on Waqf), (Jakarta,
Department of Religious Affairs of Republic Indonesia, 2005), 311p.
Paradigma Baru Wakaf di Indonesia, (New Paradigm of Waqf in Indonesia),
(Jakarta, Department of Religious Affairs of Republic Indonesia, 2004), 139p.
Prihatini, F., Hasanah, U., and Wirdyaningsih, Hukum Islam Zakat dan Wa-
kaf, Teori dan Prakteknya di Indonesia (Islamic Law of Zakat and Wagqf, Its
Theory and Practice in Indonesia), Jakarta: Badan Penerbitan Fakultas Hu-
kum Universitas Indonesia.

Suhardi, Imam, Wakaf untuk Kesejahteraan Umat, (Waqf for Prosperity of
Ummah), Yogyakarta: PT. Dana Bakti Prima Yasa, 2000).

Suparman Usman, Hukum Perwakafan di Indonesia, (Waqf Law in Indonesia),
(Jakarta, Darul Ulum Press, 1999), 356p.

Taufiq Hamani, Perwakafan Tanah Dalam Politik Hukum Agraria Nasional,
(Wagf Land within the Political Perspective of Land Law in Indonesia), (Ja-
karta, Tatanusa, 2003), 277p.

Tuti A. Najib and Ridwan Al-Makassari (eds), wakaf, Tuhan dan Agenda Ke-
manusiaan, (Waqf, God and Humanitarian Agenda), (Jakarta, CSRC UIN,
2006), 225p.

Zaim Saidi and Hamid Amidin, Menjadi Bangsa Pemurah - Wacana dan Prak-
tek Kedermawanan Sosial di Indonesia, (Towards a Charitable Nation - Dis-
course and Practice of Social Generosity in Indonesia), (Jakarta, Piramedia,
2004), 182p.

B. PAPERS

292 -

Abubakar, I, Pengelolaan Wakf di Pondok Modern Gontor Ponorogo: Men-
jaga Kemandirian Civil Society. (Management of Waqf in Gontor Modern Is-
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293

294

295

296

297

298

299

300

lamic Boarding School, Ponorogo: The Keeping of Civil Society Autonomy)
In Bamualim, C.S. and Abubakar, 1. (ed), Revitalisasi Filantropi Islam: Study
Kasus Zakat and Wakaf di Indonesia (Revitalization of Islamic Philanthropy:
A Case Study of Zakat and Waqf in Indonesia) (pp. 217-254). Jakarta: Pusat
Bahasa dan Budaya, Univesitas Islam Negeri Jakarta, 2005.

, Pelembagaan Wakaf di Pesantren Tebuireng Jombang: Sebuah
Upaya Merespon Kebutuhan akan Perubahan (Institutionalization of Waqf in
Tebuireng Islamic Boarding School, Jombang). In Bamualim, C. S. And Abu-
bakar, I (ed), Revitalisasi Filantropi Islam. Study Kasus Lembaga Zakat dan
Wakaf di Indonesia, (Revitalization of Islamic Philanthropy: A Case Study of
Zakat and Wagqf in Indonesia) (pp. 283-297), Jakarta: Pusat Bahasa dan Bu-
daya, Universitas Islam Negeri Jakarta, 2005.

, Beberapa Gagasan Tentang Badan Wakaf Indonesia, (Some
Ideas about Indonesian Wagqf Institution), Retrieved 1 August 2006,

Adnan, M.A., Akutansi dan Auditing Kelembagaan Wakaf. Akutansi Syariah,
Arah, Prospect & Tantangannya (Accountancy and Auditng Wagqf Institution.
Syariah Accountancy, Its Aim, Prospect & Challenge), (pp. 143-152), Yogya-
karta: UUI Press, 2005.

Amelia Fauzia, “Islamic Philanthropic Practices of Traditionalist, Modernist
and Islamist in the Indonesia Context”, in Proceeding of Philanthropy for So-
cial Justice in Muslim Countries Workshop, Adelaide, Flinders University,
2005, pp.261-79.

Azyumardi Azra and Chaider S. Bamualim, “Islamic Philanthropy in Indone-
sia: Towards Social Justice in Muslim Countries Workshop, Adelaide, Flin-
ders University, 2005, pp.131-158.

Dian Masyita Telaga, ‘“‘Wakaf Tunai Mendorong Kemandirian Bangsa”, (Cash
Wagqf Towards Self-Resilience), Retrieved 10 October 2005, www,pikiran-ra-
kyat.com.

Dian Masyita et al, ““A Dynamic Model for Cash Waqf Management as one of
the Alternative Instrument for the Poverty Alleviation in Indonesia”, Retrieved
8 November 2006, http://Islamic-world.net/economics/waqfmanagement_indo-
nesia.htm.

"Uswatun Hasanah, “Sejarah, Tradisi dan Profil Philanthropy Islam di Dunia

Islam: wakaf untuk Keadilan Sosial”, (History, Tradition and Profile of Isla-

" mic Philanthropy in Islamic World: Wagqf for Social Justice), (Jakarta, CSRC

UIN, 2003), 16p.

C. UNPUBLISHED PAPERS
301 - Dodik Siswantoro and Miranti Kartika Dewi, “The Effectiveness of Wagqf

Fund Raising Through Mutual Fund in Indonesia” in Proceeding of Singa-
pore International Waqf Conference 2007, Singapore, 2007.
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302 - Uswatun Hasanah, “Perkembangan Wakaf pada Masa Kontemporer”, (The
current Development of Waqf), a paper presented in International Seminar &
Workshop of Islamic Economic, UHAMKA, Jakarta, 20-22 April 2007.

D. PART OF BOOKS

303 - Bamualim, C.S., “Badan Wakaf Universitas Islam Indonesia (UUI) Yogya-
karta: Wakaf untuk Modernisasi Perguruan Tinggi Islam”, in Bamualim,
C.S., and Abubakar, I, (eds), Revitalisasi Filantropi Islam: Studi Kasus Lemba-
ga Zakat dan Wakaf di Indonesia (Revitalization of Islamic Philanthropy:
Case Study on Zakat and Wagqf Institution in Indonesia), (pp. 255-281), Ja-
karta: Pusat Bahasa dan Budaya, Universitas Islam Negeri Jakarta, 2005

304 - Didin Hafidhuddin, “Wakaf Uang dalam Pandangan Syariah”, (Cash Wagf
in the Perspective of Syariah) in Didin Hafidhuddin, “Islam Aplikatif” (Islam
Applicative), (Jakarta, Gema Insani, 2003), pp.120-125

305 - Hasanah, U, “Potret Filantropi Islam dengan Manajemen Modern”, (The Pic-
ture of Islamic Philanthropy with Modern Management), (in Thaha I. (ed.),
Berderma untuk Semua: Wacana dan Praktik Filantropi Islam (Give a Dona-
tion for All: Discourse and Practice of Islamic Philanthropy), (pp. 203-246),
Jakarta: Teraju, 2003.

306 - Prihatna, A.A., “Filantropi dan Keadilan Social” (Philanthropy and Social
Justice), in Bamualim, C. S. and Abubakar, I. (eds), Rivitalisasi Filantropi Is-
lam: Study Lembaga Zakat dan Wakaf di Indonesia, (Revitalization of Islamic
Philanthropy: Case Study on Zakat and Wagqf Institution in Indonesia), (pp.
3-27), Jakarta: Pusat Bahasa dan Budaya, Universitas Islam Negeri Jakarta,
2005.

307 - Rifyal Ka’bah, “Wakaf Dalam Perspektif Hukum Nasional”, (Waqf in the
Perspective of National Law) in Rifyal Ka’bah, Pengakuan Syariat Islam di
Indonesia (Implementation of Islamic Law in Indonesia), (Jakarta, Khairul
Bayan, 2004), pp.90-102.

E. Ph.D THESIS (UNPUBLISHED)

308 - Uswatun Hasanah, Peranan Wakaf dalam Mewujudkan Kesehjahteraan Sosial
(Studi Kasus Pengelolaan Wakaf di Jakarta Selatan), [The Role of Waqf In
Achieving Social Welfare (A Study of Waqf Administration in South Jakar-
ta)], IAIN Syarif Hidayatullah University, Jakarta, 1997, PhD Thesis (unpub-
lished), 311p.

F. MASTER’S DISSERTATION

309 - Hidayatul IThsan, A4n Exploratory Study Of Wagqf Accounting And Manage-
ment In Indonesian Wagqf Institutions: The Cases Of Dompet Dhuafa And
UIl Wagqf Foundations, Unpublished Master Dissertation, Kulliyyah of Eco-
nomics and Management Sciences, International Islamic University Malaysia,
Kuala Lumpur, August 2007.
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G. SEMINAR PROCEEDINGS

310 -

Kompilasi Makalah Workshop Filantropi Islam untuk Keadilan Sosial pada ber-
bagai Komunitas Muslim: Prospek dan T antangan (Proceedings of Workshop
on Islamic Philanthropy for Social Justice in Islam Societies: Prospects and
Constraints), Jakarta, Center for Languages and Cultures UIN, 2002.
Kumpulan Makalah Hasil Workshop Internasional Tentang Pemberdayaan Eko-
nomi Umat Melalui Pengelolaan Wakaf Produktif (Proceedings of Interna-
tional Workshop on Economic Empowerment of the Ummah Through Waqf
Development), Batam, IIIT-Indonesia and Department of Religious Affairs of
Republic Indonesia, 2002.

Kumpulan Hasil Seminar Perwakafan (Proceedings of Wagqf Seminar), Jakarta,
Department of Religious Affairs of Republic Indonesia, 2004, 241p.

Kumpulan Hasil Workshop Filantropi untuk Keadilan Sosial di 10 Propinsi
(Proceedings of Workshop of Philanthropy for Social Justice in 10 Provinces),
Jakarta, CSRC UIN,2003.

G. REPORTS/GUIDELINES

314 -

315 -

Juklak Pensertifikatan Tanah Wakaf (Guideline for Certification of Wagqf
Land), Jakarta, Department of Religious Affairs of Republic Indonesia, 1990,
42p.

Laporan Data Tanah Wakaf Produktif dan Strategis di Seluruh Indonesia
(Data of Productive and Strategic Awqaf in Indonesia: A Report), Jakarta,
Department of Religious Affairs of Republic Indonesia, 2002, 135p.

Modul Pelatihan Managemen Wakaf (Training Module for Waqf Manage-
ment), Jakarta, Department of Religious Affairs of Republic Indonesia, 2003,
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Majeda Ismail Abdel-Mohsen‘”

First, I would like to thank all those who contributed to this seminar by writing
about waqf since the colonial time up to the present time. On reviewing all these papers,
I'realized that the work on wagf has followed three stages. The first stage was during the
19t century when the studies concentrated more on the legal aspects of waqf. The
second stage by the end of the 20™ century showed that most of the work was
concentrated on the legal and administrative aspects of waqf. The third stage which
came at the beginning of the 21*' century and which emerged after a series of
international conferences an seminars focused on the reform of awqaf and the call for
reviving awqaf, a call which brought with it the concept of cash wagf.

Reflecting on the works published in the Arab world, we realize that such works
were mere repetitions of the legal aspects of waqf and criticism of the administrative
aspects and centralization which dominated the institution at that time. Thereafter,
these works called for reform and revival of awqaf.

If we look at the three stages mentioned above, we realize that they focused on the
legal (fighi or jurisprudential) aspects and the centralized waqf administration. We also
feel that call for revival and reform of awqaf. At the same time, we see that no new
awqaf were established and so the call for reform indicated the old awqaf only.

Having a look at awqaf in SE Asia, we find that they were directed more towards
practical aspects. In Malaysia, for example, there was a call for reviving awqaf and the
creation of movable waqf.

During this period many international conferences and seminars were organized
on cash wagqf, but unfortunately these works were not published. Nevertheless, there
was concentration on the practical sides of creating waqf. Now there are nine models of
cash waqf. Within five years in Malaysia it was possible to accumulate an amount of
USD 55 million as cash waqf; in Singapore, where there is a small Moslem minority, an
amount of USD 27.5 was collected; In Indonesia an amount of USD 5 million was
collected and in Bangladesh an amount of one million was collected.

One more thing is that we’ll soon embark on establishing an Islamic public school
through waqf shares. All the shares for the project were finished. This shows that people
are doing things practically.

(*)  International Centre for Education in Islamic Finance, Kuala Lumpur, Malysia.magda@inceif.org
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It is time in the Arab world to start calling people to start their awqaf. We need not
go ahead with criticizing the administrative aspects. By introducing the cash waqf we
can have more wagf and everybody can start this project of cash wagf even through
paying one dinar only, no matter how the amount is small because by the end of the day,
we’ll be having a lot of cash.

My recommendation is that we should direct our efforts towards the practical
sides. One more point is related to the waqf statistical data and the paucity in this
domain. In carrying out my research, it was difficult for me to get the required data on
wagf. Therefore I seize this opportunity to call upon Kuwait Awqaf Public Foundation
to make a web site for introducing statistical data on wagf. One last remark is that once
people feel that their contributions go to the right channels, they will be encouraged to
create more waqf.
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(2) Waleed Al Ansari

I thank you for your fantastic presentations. The question I'd like to put to Dr.
Randi, who talked about the French, deals with the reasons for the abolition of their
awqaf after the French Revolution. Therefore the Algerians should not take this issue at
a personal level. The paper presented by Dr. Randi confirmed this gap between the pre-
colonial and post-colonial periods. The question is about the reasons underlying the
French abolition of their awgaf, which in turn brought about the abolition of the
Islamic awqaf.

My question to Dr. Khaled Rashid is related to this issue as to how far the waqf
literature assisted in responding to this western attitude towards the efficacy of awqaf.
The same question may be directed to Dr. Omari about the waqf literature in the Arab
world.
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(11) Randi Deguilhem (Comments)

First, I would like to say that on the personal level, I admire those aspects related
to adaptability and creativity which the system of waqf enjoys. When I was a student
and started studying waqf system from the documents at that time through the Arab
scholars at the Arab Institute in Damascus in the 1980s and in spite of the colonial
literature, I admired that adaptability and flexibility which waqf had manifested over a
period of about 1400 years, Dr. Saidouni and Dr. Arnaout know that this is my attitude
towards waqf system which encouraged me to have a scientific methodological
approach in studying it. I now turn to the questions and try to deal with them in just two
minutes. )

Wagf as a social phenomenon or studying it from an individual point of view of the
wagqif (man or woman) is an interesting subject and instrumental in establishing a waqf.
Who are those people and from which economic sector they came? Most awqaf were
established by ordinary people who donated a small piece of agricultural land or a small
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house or a room. We came to know that those who established waqf have come from the
most modest to the highest to the modest sectors of society. From a historical
perspective, it is important to study who those people are, what kind of property they
had and who the beneficiaries were, and what sort of waqf was it (Charitable or
Mushtarak). It is important for us to know this in order to understand the historical
properties.

The other question is related to the French nationalization of the awqaf after the
French Revolution. We know that the French nationalized all the waqf properties. This
brings to my mind what Dr. Waleed said.

During the colonial period in Syria, some economists, for example Al Helbawi,
joined the groups who called for the abolition of awqaf. In Algeria, it is said that waqfin
that country had no documentation or control over waqf before the colonial period. Of
course this is not true because thousands of waqf deeds (Hujaj) were available in the
courts of the time and the details of each waqf were given in those deeds which show that
wagqifs were able to control their own properties. Dr. Ayashi also dealt with this specific
point. One more point related to the adaptability of waqf is the concept of cash waqf
which is a very important phenomenon. It is this adaptability of using waqf resources
which accounts for the establishment of the Islamic society.

In Syria, during the French mandate, it is difficult to draw a line between those
who are for or against the nationalization of waqf. The same thing happened in India
during the British rule there. Reading the newspapers which appeared in the 1930’s in
Syria, we see that big controversy over the status of awqaf as to nationalize them as
requested by the French or to continue them and being held as a priority by others. I had
the opportunity to read some of the articles written by Rabitat al Ulamaa and Jami’at al
Ulamaa which reflect that controversy over the abolition or the continuation of awqaf.

(12) Syed Khalid Rashid (Comments)

First, I would like to comment on the questions which have been posed. The first
question is about having a scholarship in the area of waqf and a separate academy for
wagqf. I think that in the Islamic world we have Islamic banking and financial studies
which cover various instruments. I think that it is important to establish a separate waqf
academy and encourage scholarships in this domain.

The sécond point is related to Dr. Waleed’s question as to what extent the
literature reviewed by me or by brother respond to the western critics of awqaf based on
the economic analysis of law. This relates directly to the period I selected for my
analysis, which is 1997-2007. Critics stood against Waqf al Awlad and I think this is not
productive and we should not encourage it. This question was prevalent in areas like
India. Pakistan and Bangladesh. Then comes the question of perpetuity which occupied
the mind of a Pakistani scholar, Dr. Zia ul Din Ahmad. Throughout my study I came to
the conclusion that perpetuity should not be so sacrosanct and should be reviewed.
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With reference to waqf and globalization, we see that the whole world has turned
into a small village. We should not behave like a blind man who is not aware of what is
happening around him in the area of trust in order to be able to manage such a trust
him. We must know how to manage a trust. We can lend from those experiences in the
area of management, investment, law, etc. This side, I am sorry to say, is missing

With relevance to the issue of cash waqf, this is a very important point. In the past
there were no opportunities to invest cash money, in addition to the fear that Reba
(usury) could crop up. Nowadays we have Islamic banking and abundant Islamic
investment opportunities. Today we have money in supply more than property. Not
many are those who have property in contradiction to those who have big amounts of
money. such opportunities and they are abundant. If you allow those people to create
wagqf cash, they will create cash waqf. If you want to restrict them to property, then they
must first buy a property and then convert it into waqgf.

Regarding the point about my trip to the UK and some European countries to
collect material for my studies, I had access to that material. On the practical aspects of
waqf, I fully agree with this and I think that it is time to ignore those legal niceties. We
have gone into detail about those aspects and we should start focusing on the practical
aspects.
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The Western Experience in Developing
Endowment Resources

Attia Sweillam®”

This article focuses on the American experience in developing endowment
resources. The first part of the article briefly describes the laws governing endowments,
and focuses on the “what,” “why”” and “how” of endowments. In particular, the article
outlines what endowments are, why they are created, and how endowments were
effectively and successfully used in funding “not for profit™ projects for educational,
religious and charitable purposes in the United States. In addition, the different types of
endowments are outlined and the management of endowments is discussed. The second
part of the article focuses on a case study of the Cornell University endowment
experience including a description of the history of the endowment and a discussion of
how it works and how it is managed.

Laws Governing Endowments

Before discussing specific case studies of well known endowments, it is important
to first discuss some of the laws and regulations that govern endowments. In general,
endowment laws are guided by “The Uniform Management of Institutional Funds
Act.” This Act, which was passed by the US Congress in 1972, outlines “how”
endowments are regulated.

Under “The Uniform Management of Institutional Funds Act” (hereinafter
referred to as “The Endowment Law’’), the US Congress established limited guidelines
and regulations that govern endowments. The purpose of these guidelines was to give
some flexibility to the governing boards of endowments in their investment strategies.
Specifically, under these guidelines, endowment boards are not as restricted in their
investment choices as the boards managing “Charitable Trust Funds.” Charitable trusts
are organized under the “not for profit” regulations in effect in the jurisdiction where
the institutions are incorporated. These laws generally restrict the types of investments
that can be made. In contrast, the Endowment Law facilitates and gives more freedom
to the Fund Manager of endowments to make the best choices for the growth of the
endowment funds. '

(*)  Educational Advisor, United Nations, Washington, U.S.A, sweillam@yahoo.com.
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What is an Endowment?
The text book definition of an endowment is as follows:

“It is a fund that is made up of gifts and bequests that are subject to the following
requirements: .

A)  The principal must be maintained intact and invested to create a source of in-
come for an organization,

B) Only the generated income by the fund can be used by the Institution, and

C)  Donors can require that the principal remain intact in perpetuity, or for a de-
fined period of time or until sufficient assets have been accumulated to
achieve a designated purpose”

Why are Endowments Created?

In all countries and societies around the globe, governments, representing the
public sector, and companies, representing the private sector, provide all the services
necessary for a functioning society at all levels. Governments support their services
through the collections of taxes and tariffs from its citizens. The Private Sector supports
its services though selling products and services to the public. Private sector companies
are established “for profit” by entrepreneurs willing to risk their personal wealth to sell
their products and services for a profit. Successful companies will continue to sell
products and provide services as long as they are making profits.

Some services, however, may not be provided for profit as, for example, in the case
of higher education. While an institution of higher learning may be able to charge
tuition to students for its services, providing quality education may and does, in most
cases, cost a lot more than can be reasonably charged for student fees and tuition.
Accordingly, governments in many countries have to subsidize higher education for
their citizens. Governments, however, do not always have sufficient resources to fully
subsidize higher education services. Moreover, like higher education, there are other
services which it makes sense to provide a non-profit basis to the public. Such services
cannot all be subsidized by governments. Thus, endowments emerged as an alternative
funding mechanism for non-profit institutions.

Throughout history and initiated by entrepreneurs, donations for the public good
were the beginnings of what we now call Endowments. As illustrated in the case study
discussed later in this article, donations for the public good began with donations to
institutions of higher education. Later such public donations quickly found their way to
the arts, medicine, religion and the, environment. Eventually, endowments became the
means for philanthropists to support their chosen projects via donations without the
expectations of profit. Their satisfaction was the knowledge that their donations were
contributing to the public good. Successful management of endowments by fiscal and
money managers led to the establishment of huge endowments that insure the continued
support and maintenance of the institutions for which the are established.

Accordingly, endowments are important because:

- YV -
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- They provide a financial cushion and safety-net to non-profit institutions at times
of fiscal stress. In addition, they reduce the financial risk position of institutions
by providing a source of stabilizing revenue in the face of unexpected market
shortfalls.

- In the case of the higher education endowments, endowments are often the prin-
cipal revenue stream that does not depend upon student enrollment.

- Targeted Endowments provide valuable opportunities for quality enhancements
and program expansion beyond the resources that can be provided though tuition
revenues.

- Endowments may provide “venture capital” opportunities for innovative pro-
gram development and experimentation, these programs would, under normal
circumstances, not see the light of day due to their high risk nature.

- Endowments are marketing tools for their institution and project great confi-
dence to the public in the quality of th institution’s programs.

- Advocacy by individuals or organizations can be highly effective in educating
government officials, organizing community support and influencing public pol-
icy that can greatly advance the causes and missions of the institution.

- Fundraising, for many nonprofit organizations, is often the only way to raise the
funds needed to support both the programs, as well as the facilities of an organi-
zation, and so on.

Types of Endowments

As defined earlier, an endowment is a sum of money given to a charity for
charitable purposes, where only the “income generated from its “investment” is spent
and “the principal” is preserved.

As such, endowments are funds which are “permanently restricted,” except for
what is allowed under the “Endowment Law”. Donations for the public good are
organized through the creation of “not for profit” organizations. These are companies
or foundations in support of specific projects for which these donations are given. These
donations are “Tax Deductible” for the donors and the income to the non-profit
companies is generally tax exempt.

As described below, there are several types of endowments

Institution Endowment:

- The Institution may be an incorporated or unincorporated organization orga-
nized and operated exclusively for education, religious, or charitable purposes.

Institutional fund:

- Is a fund held by an institution for its exclusive use, benefit, or other specific pur-
poses...”
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Endowment fund:

Is an institutional fund, or any part thereof, not wholly expendable by the insti-
tution on a current basis under the terms of the applicable gift instrument.”

Gift instrument:

Is a will, a deed, grant, conveyance, agreement or other governing document for
the purpose of charitable use.

Management of Endowments

Endowments generally make up a significant resource for an institution. Hence

proper and effective management of the endowment by the institution is necessary. To
this end, a “Best Practice” guideline was generated by the Johnson Center at Grand
Valley State University, in which important parameters were laid out for the effective
management and administration of “Not for Profit” organizations. These guidelines
include the following parameters:

Governing Board: Every endowment and/or institution, must have a Governing
Board, which is the body responsible for the management of the institution or its
institutional fund.”

Governance: Governance by the Governing Board plays a central role in setting
policy, providing oversight for a not for profit organization, and ultimately in
helping to successfully accomplish the organization’s goal.

Evaluation: Evaluation is imperative for both performance measurement of pro-
grams and organizational effectiveness. Evaluation outcomes can play a crucial
role in the decision-making by the Boards of these Institutions.

Financial Management: Financial management is one of the most important
practices that an organization can be skilled in. An understanding of the basics
can help to ensure that the organization is fiscally responsible.

Organizational Management: Organizational management is fundamental to
creating an environment that supports continuous improvement of individuals
and their organizations to better provide for the communities they serve.

Marketing and Communications: Marketing and communications are essential
tools for nonprofit organizations. They can help institutions attract funding,
serve more clients, and advance missions.

Technology: Technology allows nonprofits to work with greater social impact,
whether it is through increasing their own organizational capacity, enhancing
their effectiveness, or reaching new audiences.

Volunteer Management: Volunteers are the heart of many non profits and often
play a vital role in the capacity and success of an organization.

- YVY -
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Cornell University - A Case Study

1  History of the Cornell Endowment

Let us now consider a case study of the Cornell University experience in
developing endowment resources.

Cornell University was founded in 1874 with an endowment gift from a
philanthropist by the name Ezra Cornell. Mr. Cornell, before his death founded the
university with an endowment of $500,000. He continued to provide gifts and donations
after the establishment of the University, giving the university the financial freedom and
security it needed as a starting institution.

His total gifts to the University amounted to almost 37 million dollars in today’s
money.

The university was established and named after Mr. Cornell and subsequently
received gifts and donations from many donors around the world until today. From this
example we can see the vision that Mr. Cornell had and the value of education to him
that allowed for the establishment of one of the top ten universities in the world today
after over a hundred and thirty years.

As of June 2007, the Cornell endowment is valued at $5.4 Billion, representing an
outstanding growth for the Cornell endowment. In addition to having provided the
University with continued financial security and stability to carry out world class
education and research.

2  How does the Cornell Endowment Work

The endowment provided by Mr. Cornell was not used as a cash reserve that
University could draw on at will. Instead, virtually all endowed funds were invested and
a portion of the earnings were released each year to support the University for the
purposes specified by the donors. In most cases, the University is legally prevented from
depleting the original value, or principal, of an endowed gift. Cornell University trustees
determine how much of the endowment is spent each year. The payout rate is usually
equal to between 4 and 5 percent of the value of the endowment. That means a $1
million endowment will pay out as much as $50.000 a year. Earnings in excess of the
payout are returned to the endowment to preserve its purchasing power against
inflation, to provide a cushion for periods of poor market performance.

3 Who manages Cornell’s endowment investments?

Cornell University employs a staff of 15 professionals, with experience in the
management of large endowments. These professionals closely monitor the investments
on a day to day basis. Their work is overseen by an Investment Committee of the Board
of Trustees and three subcommittees composed of experts in the most challenging types
of investments: real estate, private equity, and hedge funds. The funds manager’s goals
are not only to invest their holdings, but to add to it on a continuous basis.

—YVY -
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Increasing the Cornell endowment is critical to the University fund raising
campaign. All new money generated annually allows the University not only to preserve
its signature strengths in Higher Education, but also to move with confidence into new
interdisciplinary areas of discovery. A lager endowment will also help control tuition
increases while helping Cornell to attract - and keep- the very best faculty and students.

The Cornell University experience represents only one example of how the vision
of early entrepreneurs has enriched the country’s higher education system for over two
hundred years. Similar examples can be presented for Harvard University, Stanford
University, where some of the largest endowments have been preserved while creating
outstanding world class universities that rank on the top of all universities world wide

Conclusion

In summary, the endowment practice in the United States is based on applying a
systems approach in creating the endowment by taking into consideration the following
factors:

- Endowments are non-governmental entities organizations, “NGO.”

- Endowments are created by or as not for profit organizations.

- Endowments represent a system of decentralized functions and activities. Each
function or activity has its own boundary and goal.

- Endowments are goal directed. Each goal has its own programs.

- Each program has its own resources and procedures.

- Each program has an outcome product and result.

- Each endowment undertakes an evaluation and measurement of its performance
and effectiveness

- There is a feedback between the outcome and the goal of the endowment to
guarantee the growth and continuation of the program.
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The Development of Charitable Awqaf
(Endowments) in the West: Religious Origins
and Secular Discontinuities

Waleed El-Ansary”
Abstract

This paper examines the development of charitable trusts and nonprofit
corporations in the West, focusing on the United States where privately endowed
institutions play a larger social and economic role than in Europe. Although the private
sector in the West has often been supportive of a broad range of private endowments,
governments often have not, even in the United States before the end of the nineteenth
century. Therefore, the current relationship between government, the private sector, and
charitable trusts and endowments has not evolved in a continuous manner, but has been
marked by discontinuity based on a complex set of social, economic, and political
factors, particularly secular opposition to religious institutions in the eighteenth and
nineteenth centuries. This historical survey suggests that government policies towards
charitable trusts and foundations, arguably originally inspired by the Islamic wagf, have
become increasingly consistent with Islamic and other religious principles, although the
institutions themselves have sometimes pursued opposite purposes, such as the
secularization of higher education and various professions in the early twentieth
century. This survey also reveals that different approaches to charitable trusts and
foundations within the West have significant foreign policy implications, making an
understanding of this history significant to Islamic and other non-Western civilizations.

The first endowment in the Western hemisphere was established for Harvard
College in 1638, just 18 years after the arrival of the Pilgrims at Plymouth, in order to
train ministers for Puritan congregations throughout New England.”’ Today Harvard
University boasts the largest endowment of any university in the world, standing at over
40 billion dollars.”® Similarly, the Bill and Melinda Gates Foundation, the world’s
largest charitable foundation more recently established in 2000, currently has assets
valued at over 30 billion dollars, in addition to which Warren Buffet has committed

(*)  Assistant Professor of Islamic Studies,Department of Religious Studies,University of South Caroli-
na. ansary@sc.edu

(1)  Harvard Colleges initial religious purpose is typical of the first endowment in any community.

(2) See Harvard Management Corporations latest financial statements and performance at: http://
www.hmc.harvard.edu.
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approximately 31 billion dollars for on-going expenditures.(l) Such enormous
endowments in the United States dating from the earliest to the most recent periods
of American history suggest that the country’s legal system has continuously fostered
private charitable trusts and nonprofit corporations, gradually optimizing the law of
charity to respect donor intent on one hand and maximize efficiency on the other.

But a cursory glance at American history reveals that this is not the case.® In fact,
the relationship between government, the private sector, and charitable trusts and
corporations may be divided into five distinct periods involving significant discontinuity.
The first is from the colonial era to the American Revolution, during which state
legislatures did not grant courts equity jurisdiction to enforce trusts, often resulting in
their failure. The second period is from the American Revolution to 1800, during which
the legal environment became friendlier to the formation of charitable corporations,
which no longer required a special legislative act in most states, but remained hostile to
that of charitable trusts. Corporations were also strictly limited in terms of the amount
of land and other assets they could hold because of fear of the political power of
religious institutions. The third period from 1800 to 1860 witnesses a relaxation of these
financial constraints on both charitable trusts and corporations in New England and the
Upper Midwest, but not in the South or the West. Favorable laws of charity finally
develop throughout the United States during the fourth period from 1860 to the Great
Depression and World War II, because industrialization’s enormous social and
economic problems called forth a greater role for nonprofit organizations, and secular
concerns about the power of religious institutions waned as the intellectual influence of
religious thought declined in the United States (a trend which several subsequent
foundation initiatives ironically reinforced). The fifth period from World War II till
today witnessed the rise of the welfare state, close cooperation between major
foundations and U.S. government agencies at home and abroad, and the academic
study of the nonprofit sector as a whole, leading to the careful analysis of economic and
social consequences of laws of charity in the context of a limited welfare state.®

Unlike some countries in Europe, the United States has never combined an
extensive welfare state on one hand with a hostile law of charity on the other, one of

(1) It is important to note that Buffet did not contribute directly to the Gates endowment as such, but
to on-going charitable expenditures. For an overview of the Bill and Melinda Gates Foundation
and its financial statements, see: http://www.gatesfoundation.org/AboutUs.

(2)  See for instance Peter Dobkin Hall, Inventing the Nonprofit Sector and Other Essays on Philanthro-
py, Voluntarism, and Nonprofit Organizations (Baltimore: The Johns Hopkins University Press,
1992).

(3)  As Gary Hess points out, during the Cold War major American foundations typically functioned
‘“as a nonofficial extension of U.S. policy.” Gary R. Hess, “Waging the Cold War in the Third
World: The Foundations and the Challenges of Development,” in Lawrence J. Friedman and Mark
D. McGarvie (eds.), Charity, Philanthropy, and Civility in American History (Cambridge: Cambridge
University Press, 2003), p. 323. .
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several reasons why charitable trusts and corporations play a less important economic
and social role in much of Europe than in the United States."” Of course, a spectrum of
European policy patterns exists, with France arguably at one end of the spectrum and
Britain at the other.” This spectrum also has interesting implications for European
colonial policies towards endowments within the Islamic world, or awgqdf, which are the
legal origin of unincorporated trusts emerging in Europe during the thirteenth century
according to many scholars.”® Indeed, had the statutes of 1264 establishing Oxford’s
Merton College as a charitable trust been “written in Arabic rather than Latin, the
statutes would surely be accepted as a wagf instrument,” which had existed in Islamic
civilization over 500 years earlier.”) The development of the American law of charity is
significant from this perspective, for United States law has been converging towards the
Islamic law of charitable (as opposed to family) trusts through the aforementioned
periods. For all of these reasons, this paper examines the development of charitable
trusts and corporations in the United States before briefly turning to Europe, where the
application of trusts was widely disrupted during the eighteenth and nineteenth
centuries prior to contemporary attempts to reapply them emulating the American
model.

Turning first to colonial America, “legislatures generally refused to grant equity
jurisdiction to colonial courts, and without them, trusts - charitable and testamentary -
were unenforceable, resulting in the misdirection or failure of early charitable trusts.”®
The only way endowments could enjoy legal protection was through corporations,
which were under the strict control of state legislatures and required a special act of the
legislature to create. For example, Harvard College was chartered by legislative act in
1620 and received its first endowment in 1638. But since public and private domains

(1)  For a comparative analysis, see for instance Helmut K. Anheier and Stefan Toepler (eds.), Private
Funds, Public Purpose: Philanthropic Foundations in International Perspective (New York: Kluwer
Academic, 1999).

(2)  For an overview of European approaches to charitable foundations, see for instance Helmut K. An-
heier, “Foundations in Europe: A Comparative Perspective,” in Andreas Schluter, Volker Then,
and Peter Walkenhorst (eds.), Foundations in Europe: Society, Management, and Law (London: The
Directory of Social Change, 2001), pp. 35-82.

(3)  On the Islamic origin of the charitable trust, see for instance Monica M. Gaudiosi, “The Influence of the Isla-
mic Law of Wagf on the Development of the Trust in England: The Case of Merton College,” University of
Pennsylvania Law Review, April 1988 (136:4), pp. 1231-1261. For a broader discussion of the medieval evolu-
tion of the trust in Europe and competing theories of its origin, see William F. Fratcher, “Trust,” International
Encyclopedia of Comparative Law (Tubingen, Germany: J.C.B. Mohr), vol. 6, pp. 8-16. The debate on the ori-
gins of the European trust is, however, not central to this paper, since the discussion focuses on developments
in the enforcement of trusts, which has always been part and parcel of Islamic law.

(4) Monica M. Gaudiosi, “The Influence of the Islamic Law of Wagf on the Development of the Trust
in England: The Case of Merton College,” p. 1254.

(5)  Peter Dobkin Hall, “A Historical Overview of Philanthropy, Voluntary Associations, and Nonprofit Or-
ganizations in the United States, 1600-2000,” in Walter W. Powell and Richard Steinberg (eds.), The
Nonprofit Sector: A Research Handbook (New Haven: Yale University Press, 2006), p. 34.
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were not yet clearly delimited, “‘such institutions as Harvard, William and Mary, and
Yale were regarded as public corporations, subject to legislative oversight and supported
significantly in the form of legislative grants of money, real estate, and ’privileges’
(which could range from the levying of special taxes to a monopoly on the operation of
ferries) [emphasis added].”® In this sense, government was more likely'than any private
body to receive private charitable contributions.

In states officially sponsoring a particular religious denomination, other religious
groups were unable to incorporate, making the lack of equity jurisdiction in colonial
courts particularly problematic. Catholics and Jews therefore had to hold church and
other property in trusts rather than corporations, the provisions of which could not be
enforced, making them vulnerable to unscrupulous trustees.® On the eve of the
American Revolution, this problem applied to nine of the thirteen colonies which
recognized established churches.

In the second period from the American Revolution to 1800, states generalized
incorporation procedures for religious and certain other charitable organizations
consonant with the constitutional provision of freedom of religion, but continued earlier
policies preventing courts equity jurisdiction over trusts.® Although generalized
incorporation eliminated the need for religious and charitable organizations to lobby
state legislatures for charters of incorporation, states also placed strict limits on the
ability of citizens to give property to such institutions out of fear of their potential
political and economic power. In the process of “disestablishment,” some states even
confiscated the assets of formerly sponsored churches. For example, Jeffersonians in
Virginia led the charge against “un-republican’ institutions by confiscating the assets of
the Anglican Church, prompting the rest of the South to follow suit.®

Only in the third period after 1800 did states in New England relax constraints on
donations to private charitable corporations and adopt more favorable laws for the
founding of charitable trusts.” Indeed, New England merchants found that capital
endowments for schools were not lost to their commercial interests, for these funds had
to be invested to yield income, “giving merchants an added incentive to become
involved in institutions as trustees - who, of course, were in a position to control the
investment of these funds.”® The intimate connection between business interests and

(1) TIbid.

?) See for instance James Lowell Underwood and W. Lewis Burke (eds.), The Dawn of Religious Free-
dom in South Carolina (Columbia, South Carolina: University of South Carolina Press, 2007).

(3)  See for instance James J. Fishman, “The Development of Nonprofit Corporation Law and an
Agenda for Reform,” Emory Law Journal, volume 34 (1985), pp. 617-683.

(4)  Peter Dobkin Hall, “A Historical Overview of Philanthropy, Voluntary Associations, and Nonpro-
fit Organizations in the United States, 1600-2000,” p. 35.

(5)  Although Massachusetts did not impose such constraints, other states such as Connecticut did.

(6) Peter Dobkin Hall, Inventing the Nonprofit Sector and Other Essays on Philanthropy, Voluntarism,
and Nonprofit Organizations, p. 174.

— Y. -



Ad gl jas b Bl LaladVl sl 1 al ) fradl

endowment resources in New England in the early nineteenth century is remarkably
illustrated by bank failure patterns during the depression of 1837-42: ““of the forty-three
commercial banks operating in Boston in 1836, only twenty-four survived the crisis; of
these, twenty-one were linked to endowed charitable organizations through directors
and trustees. Of the ten banks that failed, nine had no such connections.”®

But this pattern did not apply outside New England, and the U.S. Supreme Court
similarly offered little federal protection for charitable trusts in the early years of this
period. In 1819, for example, the Supreme Court ruled in the famous Hart case that the
bequest of a man from Virginia to the Philadelphia Baptist Association was invalid
because of a technicality in Virginia law that ultimately restricted the powers of
corporations to receive charitable trusts, effectively making charity “hostage to state
legislatures.”® Virginia courts quickly seized on the Hart ruling in order to invalidate a
bequest to the Roman Catholic Church in Richmond, and the precedent was quickly
followed by many other states.”> A prominent Jeffersonian political leader demon-
strated the anti-clerical motivation of the movement by applauding the decision in
exclaiming, “The church, if made capable to take,... never can part with anything...
(and) advances with a step that never retrogrades.”®

Not until 1844 did the Supreme Court reverse the Hart decision with the Girard
case, which involved a Philadelphia merchant who left much of his multimillion dollar
estate to establish a school for orphans.® In this new ruling, the Court finally upheld
the ability of individuals to create charitable trusts. Nevertheless, this decision did not
affect states which chose to limit the activities of charitable trusts, and many states still
refused to enforce them.©®

The raging battle between traditional religious and secularist views of charitable
trusts and corporations even extended to the status of colleges and their endowments
during this period. Indeed, many states attempted to rewrite “‘college charters to
transform formerly *private’ schools into state universities... prompted by legislative
interests in supporting a progressive republican secular institution as opposed to one
with religious affiliation.”” This battle came to a head in 1819 with the U.S. Supreme

(1) Ibid, p. 176.

(2)  For a classic discussion of this and other cases discussed in this section, see Howard S. Miller, The Legal
Foundations of American Philanthropy 1776-1844 (Madison: Historical Society of Wisconsin, 1961).

(3) Ibid.

(4) Cited in Evelyn Brody, “Charitable Endowments and the Democratization of Dynasty,” Arizona
Law Review, volume 39 (1997), p. 907.

(5) Howard S. Miller, The Legal Foundations of American Philanthropy 1776-1844.

(6)  James J. Fishman, “The Development of Nonprofit Corporation Law and an Agenda for Reform,” p. 627.

(7)  Mark D. McGarvie, “The Dartmouth College Case and the Legal Design of Civil Society,” in Lawr-
ence J. Friedman and Mark D. McGarvie (eds.), Charity, Philanthropy, and Civility in American
History (Cambridge: Cambridge University Press, 2003), p. 94. In fact, the privatization of Harvard
did not occur until 1814 as a result of a compromise with the state legislature. See for instance Peter
Dobkin Hall, Inventing the Nonprofit Sector, p. 173.
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Court’s famous decision in Trustees of Dartmouth College v. William H. Woodward.
Jeffersonians, who had recently won both the governorship and legislature in New
Hampshire, argued for full state control of the college despite the fact that its
endowment was made in part from private sources. The state maintained that the
college’s charter, like that of any corporation, was an act of government, which
combined with on-going public contributions, made the college a public rather than
private corporation. The Supreme Court rejected this argument, however, ruling in
favor of the trustees against the state on the grounds that private donations to
Dartmouth represented a contract between ‘““the donors, trustees, and the Crown (to
whose rights and obligations New Hampshire succeeds),” and that the charter could not
be altered by the legislature without violating Article I, Section 10 of the United States
Constitution forbidding any state “law impairing the obligation of contracts.”? This
victory for private charitable corporations was limited, however, since it did not
preclude the possibility of state legislatures interfering with the ability of donors to make
charitable donations in the first place, as the Hart ruling in the same year demonstrated.

Indeed, the fact that New England was the first region in the United States to
adopt favorable laws of charity explains why it is today home to more charitable
foundations than any other region of the country.”> And by 1874, Massachusetts not
only enforced donor intent through strong charity laws, but encouraged charitable
foundations through property tax exemptions for a wide range of charitable purposes,
giving trustees who managed these funds broad authority in financial management and
protecting them from claims by donors and beneficiaries.® Upper Midwestern states,
particularly Ohio, were relatively early to embrace the New England model, explaining
why great numbers of colleges, schools, and charities were founded there during this
period as well.

It was only after the Civil War, the fourth phase in this periodization, that
favorable laws of charity began to spread out to many other areas of the United States.
This was partly due to the failure of Reconstruction, in which ““the federal government
had abandoned its attempt to integrate freed African Americans into a reconstructed
South” by the 1880s.Y The government thereby left this responsibility to the first
substantial grant-making (as opposed to operating) foundations in the United States,

(1) Ibid.

(2) David C. Hammack, “American Debates on the Legitimacy of Foundations,” in Kenneth Prewitt,
Mattei Dogan, Steven Heydemann, and Stefan Toepler (eds.), The Legitimacy of Philanthropic
Foundations: United States and European Perspectives (New York: Russell Sage Foundation, 2006),
pp. 49-98.

(3)  Peter Dobkin Hall, “A Historical Overview of Philanthropy, Voluntary Associations, and Nonpro-
fit Organizations in the United States, 1600-2000,” p. 37.

(4)  Roy E. Finkenbine, “Law, Reconstruction, and African American Education in the Post-Emancipa-
tion South,” in Lawrence J. Friedman and Mark D. McGarvie (eds.), Charity, Philanthropy, and Ci-
vility in American History (Cambridge: Cambridge University Press, 2003), p. 162.
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such as the Slater Fund established by Connecticut industrialist John Fox Slater to
create “‘the first philanthropic foundation to work solely in the area of African
American education.”” (Unfortunately, the agenda of the Slater Fund was highly
problematic for many decades, since it was based on the notion that, “the wrong kind of
education [liberal arts as opposed to industrial arts]... would destroy black docility and
loose black savagery upon the South.”®

Fear of social chaos also motivated favorable charity laws throughout the United
States in the late nineteenth century, as tremendous increases in population through
waves of immigration, vast fortunes from the post-war industrial boom, and an
extremely uneven distribution of income combined to create enormous social and
economic crises.” Judith Sealander summarizes such sentiments in a paraphrase of
Rockefeller’s closest advisor, “Social chaos threatened and... (Rockefeller) knew it.
Therefore, he decided to devote a substantial percentage of his huge fortune to search
for solutions to the problems the country faced.” If American politicians and business
leaders wanted to avoid a welfare state on one hand and socialism on the other, then a
greater role for the private nonprofit sector was necessary. Moreover, earlier concerns
regarding the power of religious institutions had waned because of a critical shift in the
intellectual environment that marginalized religious thought (a trend that subsequent
foundation initiatives would actually reinforce). As David Hammack explains:

In the last two or three decades of the nineteenth century, influential intellectuals -
especially in the cities of the Northeast, the Great Lakes states, and the Pacific Coast -
turned away from the explicit belief in revealed religion and the immanent presence of
God that had previously dominated institutional life in the United States... university-
trained professionals - doctors, engineers, lawyers, and economists more than professors
- were rapidly replacing Unitarian, Episcopalian, Presbyterian, and Congregationalist
ministers as arbiters of social belief and as institutional leaders.”®

The legal environment for charitable trusts and corporations was therefore ripe for
change by the end of the century, which was triggered by public outcry in 1891 when
New York courts invalidated a multimillion dollar bequest to charitable purposes by
former presidential candidate Samuel Tilden on the technical grounds that he left the
charitable purposes to be determined by trustees.® The public relations campaign to

(1) Ibid, p. 167.

(2) Ibid, p. 171. Fortunately, the Slater Fund ultimately changed its position, as contributions to the
Civil Rights Movement demonstrate.

(3)  Judith Sealander, “Curing Evils at Their Source: The Arrival of Scientific Giving,” in Lawrence J.
Friedman and Mark D. McGarvie (eds.), Charity, Philanthropy, and Civility in American History
(Cambridge: Cambridge University Press, 2003), pp. 217-239.

(4) Ibid, p. 217.

(5) David C. Hammack, “American Debates on the Legitimacy of Foundations,” p. 65.

(6) Ibid, p. 63. Hammack also notes that, “At about the same time, New York State officials success-
fully prevented Cornell University from accepting a gift of more than $1 million, on the ground
that the universitys charter limited its assets to $3 million, a figure already reached.”
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help achieve the necessary legal change was orchestrated by J. P. Morgan and James Bar
Ames, dean of Harvard Law School, in an attempt to export the Bostonian model of a
favorable law of charity to New York."") The public uproar over the Tilden ruling
caused the state legislature to reorganize charity laws to welcome charitable trusts and
corporations, legalizing the first “general purpose” trust by explicitly allowing trustees
to determine charitable purposes.‘

The state’s newfound hospitality towards charitable trusts and corporations,
combined with New York City’s position at the center of North America’s investment
and publishing markets, quickly made the city a prominent center for foundations.
Indeed, Carnegie from Pittsburgh, Rockefeller from Cleveland, Ford from Detroit,
Duke from the Carolinas, and Hearst from California all based their foundations in
Manhattan.”® This led other states to adopt hospitable laws, finally removing legal
obstacles to charitable trusts and corporations in most states by the end of the
nineteenth century. As Hammack points out:

Competition for charitable funds, as well as competition for some of the businesses
managing them, led other states not to restrict foundations, but to encourage them. A
1925 Texas law, to take a striking example, imposed an inheritance tax of up to 20
percent on property left to charities outside the state, but exempted property left for
“any religious, educational, or charitable organization, when such bequests were to be
used within the state of Texas.”®

The establishment of major foundations at the beginning of the twentieth century
in turn played a critical role in the rise of private research universities and major grants
to promote specific research and educational agendas with broad-ranging impact on the
structure of American education. To cite one of the most famous and significant
examples, the Carnegie Foundation commissioned Abraham Flexner, a young director
of a private school for boys in Kentucky, to visit all 160 medical schools in the United
States in 1904 to assess the quality of medical education. His analysis published in 1910
(often called the Flexner Report) “condemned most as hopeless,” and recommended
that “all but thirty should be shut down; those remaining should be reformed.”®
Accordingly, throughout the 1910s and 1920s, Rockefeller’s General Education Board
gave over $154 million dollars to the “few dozen medical schools Flexner deemed
worthy of resuscitation and rebuilding.”® (To win such support, a university also had
to introduce specific reforms which denominational and community leaders often
objected to.” The results of Flexner’s report were dramatic, as Sealander explains:

(1)  Peter Dobkin Hall, Inventing the Nonprofit Sector, p. 186.

(2) 1Ibid, p. 185.

(3) David C. Hammack, “American Debates on the Legitimacy of Foundations,” p. 76.

4 Ibid.

(5)  Judith Sealander, “Curing Evils at Their Source: The Arrival of Scientific Giving,” p. 231.
(6) Ibid, pp. 231.

(7) David C. Hammack, “American Debates on the Legitimacy of Foundations,” p. 71.
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By 1930, professional medical training had been revolutionized. Per capita, the
nation produced far fewer physicians who studied at a more limited number of medical
schools. Physician’s fees and status had begun to rise measurably. By 1915, only ninety-
five schools were still open, and the number continued to drop throughout the next
decade.V

Although some of these schools may have deserved shutting down, such results
may also have been quite excessive, especially in light of Flexner’s insistence on an
exclusively allopathic approach to medicine and his contempt for a homeopathic
approach involving an alternative philosophy of medicine. The fact that such holistic
approaches (including Hindu, Chinese, and Islamic medicine) are now popular and
proving more effective than allopathic medicine for certain ailments raises serious
concerns regarding Flexner’s methodology and results.”) From the point of view of a
holistic philosophy of medicine, Flexner’s reductionist approach presupposes a
truncated view of both man and nature, leading to serious unintended consequences
that he and his foundation supporters could not foresee given their philosophical
presuppositions.®

Similarly, Carnegie’s foundations were unsympathetic toward denominational
colleges or universities for reasons that had nothing to do with the Flexner Report. For
example, “when Andrew Carnegie created a large fund to provide pensions to college
professors, the fund’s administrators operated under requirements that forced several
church-related colleges to abandon denominational ties.”® Although major founda-
tions may have avoided some controversial projects over concerns about the public
attention they would foster, religious institutions were too weak to deter foundation
initiatives promoting the secularization of higher education as well as certain
professions.

Two final developments are worth noting during this period. One is the formation
of community trusts that brought together many small and medium-sized individual
contributions to create one large endowment distributed according to donor intent and

(1)  Judith Sealander, “Curing Evils at Their Source: The Arrival of Scientific Giving,” p. 231-232.

(2)  Indeed, practicing acupuncture in the United States was a criminal offense as late as the 1950s, only
changing after American doctors witnessed remarkable operations in China employing acupuncture.

(3) For a remarkable discussion of traditional approaches to science and response to secular ap-
proaches, see Seyyed Hossein Nasr, Religion and the Order of Nature (Oxford: Oxford University
Press, 1996). For a specifically Islamic view of science that also addresses Islamic medicine, see his
Science and Civilization in Islam (New York: Barnes and Noble Books, 1992). On the connection
between a fragmented view of man and nature, the environmental crisis and other contemporary is-
sues, see his The Need for a Sacred Science (Albany, New York: State University of New York
Press, 1994).

(4)  David Hammack, “American Debates on the Legitimacy of Foundations,” p. 69. Affected colleges
included Vanderbilt, Tulane, Wesleyan, Drury, and Central University of Kentucky, just to name a
few. Officials at Presbyterian Princeton therefore ‘“‘complained that the Carnegie Foundation was
separating the church from her colleges.”
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highly responsive to community needs. The first community trust was founded in 1913
as the Cleveland Community Trust, overseen by the mayor of Cleveland, two senior
judges, and two directors of the Cleveland Trust Company.? This period also saw the
emergence of “‘welfare capitalism” via corporate philanthropy and the establishment of
corporate endowments. Despite a court ruling in 1919 forbidding companies from
diverting profits for philanthropic purposes, business leaders successfully lobbied
Congress to make corporate contributions tax-deductible by the 1930s.@

During most of this period and well into the Great Depression, many American
leaders believed that private contributions could address the social and economic
problems of industrial capitalism without the need for a welfare state, particularly “the
kind of social democratic regimes being embraced by Western European nations.”®
But as the Great Depression wore on, the growing realization that the private sector
could not handle these problems by itself set the stage for the rise of a welfare state in

America after World War 11, albeit far less encompassing than most European models.

In this fifth period of American history, the Ford, Rockefeller, and Carnegie
foundations likewise pursued development policies in the Third World based on “the
pre-World War II assumption of the universality of American values and institutions...
with a sense of urgency driven by the imperatives of the Cold War.”® Indeed, the
“Communist victory in the Chinese Civil War taught the ’lesson’ that Communism
thrived on social and economic disorder; the failure to address these problems had led to
the ’loss’ of the world’s most populous country.”*® Accordingly, foundation personnel
may have pursued such projects with the best of intentions. But their thinking was often
informed by philosophical presuppositions that were inconsistent with the culture of
recipient countries, as the previous discussion on foundation-sponsored opposition to
holistic medicine illustrates. Of course, examining these foundation development

(1)  Peter Dobkin Hall, Inventing the Nonprofit Sector, p. 164. The same applied to bringing together chari-
ties that were not based on endowments, such as the Cleveland Federation for Charity and Philanthropy
established the same year with a governing board of business and government leaders. The Midwestern
model also applied to universities. In the Upper Midwest, universities that were initially public often
needed private funds, and vice-versa, making all universities in the region more community-based. This
is in stark contrast to private universities in New England during this period. In fact, no comprehensive
state-financed universities existed in Massachusetts, Connecticut, and New York until the 1960s.

(2)  Peter Dobkin Hall, “A Historical Overview of Philanthropy, Voluntary Associations, and Nonpro-
fit Organizations in the United States, 1600-2000,” p. 48. Legal barriers to corporate philanthropy
were finally removed “in a 1952 test case involving a stockholder suit against a companys donation
to Princeton University,” which the New Jersey Supreme Court ruled in favor of the company.
Ibid.

(3) Ibid, p. 50.

(4)  Gary R. Hess, “Waging the Cold War in the Third World: The Foundations and the Challenges of
Development,” in Lawrence J. Friedman and Mark D. McGarvie (eds.), Charity, Philanthropy, and
Civility in American History (Cambridge: Cambridge University Press, 2003), p. 320.

(5) Ibid, pp. 319-320.
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programs is beyond the scope of this paper. But a simple example related to higher
education may help illustrate their negative unintended consequences in conjunction
with the preceding analysis. Indeed, the foundations attempted to influence education in
the Third World just as they had previously influenced education in the United States.
As Gary Hess explains:

As they waged the Cold War in the Third World, these major foundations gave
priority to the training of elites who would provide leadership, management, and
technical knowledge. The Rockefeller Foundation and Carnegie Corporation historic
practice of concentrating resources in a few fields and then within a few institutions
guided the foundations in the Cold War era. The foundations strengthened what were
judged to be the best indigenous universities where they fostered the American models
of university organization, curriculum, and scholarship.

Unfortunately, this often produced Westernized graduates who were least in touch
with their civilizations’ intellectual heritages and most culturally dependent on the West,
therefore viewing “their nations’ problems from a narrow perspective.”®

But foundations not only functioned as “‘a nonofficial extension of U.S. policy”
abroad, they also increasingly worked closely with U.S. government agencies on domestic
matters at home. As leader of the free world, the United States required ‘“‘capacities not only
for military and economic mobilization, but also for maintaining domestic economic and
political stability.”® To realize these goals, universal income taxation was necessary,
providing new tax incentives for endowments based on tax breaks for charitable foundations
and their donors, since income taxes were either negligible or non-existent in earlier periods
of American history.”” In this regard, the major foundations proved instrumental in
providing government with models “for gathering and interpreting economic and social data
that gave planners and policy makers a basis for developing fiscal practices consistent with
government’s enlarged role.”®

But journalists and politicians were pointing out loopholes in the new tax code and
apparent abuses by foundations by the late 1950s, leading to hearings by Texas
congressman Wright Patman in 1961. Although most charitable foundations did not
abuse such tax breaks, inflation and tax increases had heightened the tax sensitivities of
the public, and the subsequent Tax Reform Act of 1969 included provisions to eliminate
abuses while requiring foundations to pay out at least six percent of their endowments
each year (later reduced to five percent).®

(1) Ibid, p. 324.

(2) Ibid, p. 338.

(3)  Peter Dobkin Hall, ““A Historical Overview of Philanthropy, Voluntary Associations, and Nonpro-
fit Organizations in the United States, 1600-2000,” p. 51.

(4)  Ibid. When Rockefeller gave his wealth in 1913, for example, there was no financial benefit.

(5) Ibid.

(6) Ibid, p. 54. Similarly, limits on the percentage of income that was tax deductible led to rise of
planned giving to maximize tax breaks.
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The hearings also proved crucial to the intellectual history of the nonprofit sector,
because they prompted John D. Rockefeller III to sponsor the academic study of the
sector as a whole for the first time to assess accusations that perpetual charitable trusts
and foundations generated more costs than benefits to society. Accordingly, he formed
the Filer Commission, a group operating under Department of the Treasury, to provide
careful economic analysis of laws of charity. (He even espoused a permanent ‘““bureau of
philanthropy” within Treasury, although such aspirations were dashed by the Carter
administration.) These efforts ultimately led to the establishment of Independent Sector
(IS), a unified organization to serve all elements of the nonprofit sector. Rockefeller
similarly provided initial funding for “the first academic research center devoted to the -
study of philanthropy and nonprofits, Yale’s Program on Non-Profit Organizations
(PONPO).”) As a result of these and other initiatives, a tremendous literature on
charitable trusts and corporations has emerged in the United States during the last
thirty years.

Several aspects of this literature are worth highlighting here. The first concerns the
debate over the economic efficiency of donor constraints and perpetual endowments,
which is exceptionally important in the United States given its relatively mature
foundation sector and the likelihood that original conditions at the time of bequests
change, sometimes rendering donor constraints inefficient.® Thus far, most U.S. courts
have been reluctant to modify donor constraints through cy pres, the principle of
selecting what is ““closest” to the donor’s original intent under new circumstances, unless
there is clear necessity. According to one of the latest, most exhaustive set of case studies
in the literature, donor constraints actually selp foundations focus their energy for
greater strategic impact.) Moreover, the benefits of perpetual endowments far exceed
their costs for three reasons: 1) long-term timeframes are lacking everywhere in a
democracy, and there is a need for perpetual foundations and trusts to provide long-
term vision and commitment in strategic sectors, 2) the values of the past cannot provide
a counterweight to the values of the present without perpetual, endowed non-market
institutions, and 3) such foundations can better challenge politicians than short-term
organizations.”

Another more recent aspect of the literature concerns the emergence of
sophisticated investment strategies involving new financial instruments to maximize
returns on endowments. Harvard Management Company (recently headed by noted

(1) Ibid, p. 55.

(2)  Much of the literature highlights famous contemporary of the problem of the “dead hand,” such as
the Buck Trust case in Orange County, California, and the Barnes Trust case in Philadelphia. For
an overview of these cases, see for instance Evelyn Brody, “Charitable Endowments and the Demo-
cratization of Dynasty.”

(3)  See Joel Fleishman, The Foundation: A Great American Secret (New York: PublicAffairs, 2007),
especially ch. 13.

(4) Ibid, ch. 14.
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investment strategist Mohamed El-Erian), responsible for managing Harvard
University’s endowments, provides a particularly striking example. According to
Forbes magazine, Harvard “decided to use (its) in-house trading talent and its
impeccable credit rating to leverage the return with derivatives.”" In 1995, for example,
Harvard went “long” $21.5 billion in various securities and ‘“‘short” $13.8 billion,
although its endowment assets were only worth $7.7 billion.® Similarly, Harvard
bought “a blend of 10.75% Treasurys and zero coupon Treasurys... (to replicate) that of
an eight-year Treasury bond.” Since the latter was selling at a slightly higher price,
Harvard “sold short the real eight-year bond while staying long the blended bond
equivalent.” Using such hedging techniques, Harvard was able to extract arbitrage
profits on a large scale, adding 370 basis points annually to its bond portfolio, and over
30% to its domestic stocks relative to the Standard and Poor’s 500 index.® (Of course,
the debate over whether or not Islamic funds can legitimately ‘“‘synthesize” Islamic
equivalents to short-selling, options, and futures via “financial engineering” is on-
going.® The sustainability of related arbitrage opportunities and corresponding returns
is also a separate issue.) '

Turning very briefly to an overview of the development of private endowment
resources in Europe, the continental legal environment has generally been much less
favorable than in the United States.*® The French Revolution, for example, outlawed
private charitable foundations based on anti-clerical sentiments under the pretext of
abolishing any institutions that “separated the state from the people.” Moreover,
“France’s revolutionary, anti-traditional fervour was carried to many parts of Europe
by Napoleon’s armies and led to the establishment of anti-clerical regimes.”® The
subsequent development of an enormous welfare state in France also sought to
minimize any role for private charitable institutions in society. Colonial economic
interests in the Islamic world under French colonization similarly created fierce
opposition to Islamic awgdf.

(1)  Ascited in Evelyn Brody, “Charitable Endowments and the Democratization of Dynasty,” p. 889.

(2) Ibid.

(3) Ibid.

(4)  For a minority opinion on the permissibility of options and futures in Islamic law, see Mohammad
Hashim Kamali, Islamic Commercial Law: An Analysis of Futures and Options (Cambridge: Islamic
Texts Society, 2001). For an interesting critique of the contemporary literature on Islamic finance,
see Mahmoud El-Gamal, Islamic Finance: Law, Economics, and Practice (Cambridge: Cambridge
University Press, 2007).

(5)  For an overview, see for instance Helmut K. Anheier and Stefan Toepler (eds.), Private Funds, Public
Purpose: Philanthropic Foundations in International Perspective (New York: Kluwer Academic, 1999); for
a detailed analysis, see Andreas Schluter, Volker Then, and Peter Walkenhorst (eds.), Foundations in
Europe: Society, Management, and Law (London: The Directory of Social Change, 2001).

(6) James Allen Smith and Karsten Borgmann, “Foundations in Europe: the Historical Context,” in
Andreas Schluter, Volker Then, and Peter Walkenhorst (eds.), Foundations in Europe: Society, Man-
agement, and Law, p. 25.
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At the other end of the European spectrum, Britain developed a “relatively
independent set of foundations... without too much state interference.” " But even the
British Crown had a mixed history in this regard, passing mortmain legislation for
political and economic reasons at various times, including a 1736 statute barring devises
of land for any charitable purpose.® (Needless to say, this came in addition to the
confiscation of all Church lands in the sixteenth century by Henry VIII.) Nevertheless,
the Elizabethan Law of Charitable Uses in 1601 established a clear basis for private
charitable trusts despite subsequent policies and concerns. The rise of democratic
socialism and an extensive welfare state in nineteenth and twentieth century Britain has,
however, limited the role of charitable trusts relative to the United States.

If the French and English experiences with private charitable foundations define
two ends of the European spectrum, other countries fall in between, with Austria, for
example, closer to the French model and Sweden closer to the British model.*’
Germany represents a particularly interesting intermediate position within this
spectrum, since political decentralization during the eighteenth century favored the
establishment of private charitable foundations, whereas the rise of Hitler’s Nazi regime
in the twentieth century obviously did not. In between these two periods, in the
aftermath of World War I most German foundations invested their assets in German
government bonds as a patriotic duty, all of which evaporated with the ensuing
hyperinflation.®” The East German experience under communism after World War II,
which eliminated any remaining private foundations, also applies, mutatis mutandis, to
foundations under communist regimes in the rest of Central and Eastern Europe.®
What is most interesting in the contemporary European context is the extent to which
many nations are encouraging a more profound role for private charitable foundations
after the collapse