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Rule for Free Operation Contract of a Commercial Store

This study is submitted to the Comparative Jurisprudence
Department in the Higher Institute for Judicial Sciences. It is divided into
introduction, prologue, five chapters, conclusion, appendices and indexes.
The introduction covers the research subject, importance, reasons for
selection, purposes, previous literature, methodology and plan.

The prologue defines the terms used in the research title.

Chapter I: Essence and Features of Free Operation Contract

This chapter is divided into two parts. The first part explains the essence of
the free operation contract and covers the emergence of free operation
contract, its name, its importance, definition, distinction between it and
other similar contracts such as commercial lease, commission agency
contract and license contract. The second part reviews the characteristics of
the free operation contract and explains that it is a compensation, timed,
un-named contract that is binding and formal and is based on personal

consideration.

Chapter I1: Basics of Free Operation Contract

This chapter is divided into tow parts. The parts explains the basic aspects
of the free operation contract and discusess the wording of the free
operation contract, the two parties to the contract and their conditions,
contract lieu and its conditions and compensation in this contract. The
second part speaks about the terms of the free operation contract and
explains the terms that are part and parcel of the contract, the terms that

serve the contract and the terms that contradictory to the contract,
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stipulation of contracting or utility in the free operation contract, the
documentary terms such as insurance and guarantee.

Chapter I11: Juristic Justification of the Free Operation Contract

This chapter is divided into two parts. The first part focused on comparing
the free operation contract to other such as contracts of ijara, sale, agency,
company and compound of sale and ijara contracts. The second part
explains the rule of the free operation contract and creation of new
contracts and uncertainties related to this contract in the sense that it
combines more than one contract and there is the possibility of cheating
and receiving compensation for immaterial rights and includes also the

legality of the free operation contract.

Chapter IV: Impacts and Expiry of the Free Operaiton Contract

This chapter is divided into two parts. The first part focuses on explaining
the impacts of free operation contract with regard to obligations,
responsibility and guarantee for both the owner and operator.

The second part discusses the expirty of the free operation contract due to
end of the period, transfer of property ownership, violation by one of the
parties, inability to submit the contract subject, death of the one of the
parties or resignation. The part also explains the juristic impact of each of

the above reasons.

Chapter V: Disputes and Dispute Settlement for Free Operation
Contract

This chapter is divided into two parts. Part one focuses on the rules related
to disputes between the owner and operator regarding the characteristics of

the contract subject, period of operation and dispute over compensation.
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The second part focuses on the rules for settlement of disputes related to

free operation contract. It covers dispute settlement through court,

arbitration or conciliation.

Conclusion

The conclusion covers the main findings arrived at by the researcher

including:

1- The free operation contract is an agreement between the owner of the

commercial store or its user and the operator with the purpose of using
the commercial store for a certain period of time for an agreed-upon

compensation.

2- This contract has different names; it was named 'Location Gerance' in

the French Law, free operation contract, free management contract and
utilization lease contract. Though these names are different but they
have the same meaning which is the use of the commercial store
including all its material and immaterial components. However
utilization lease is the most accurate because it indicate the action taken
with regard to the commercial store.

Commercial laws stipulate the announcement of the free operation
contract in writing and recording in the commercial register and
publishing.

There are similarities between teh free operation contract and other
contracts named in Islamic jurisprudence such as sale, agency, company

and ijara contracts.

5- The researcher see that the free operation contract is closer to the ijara

contract because of the similarity between them and absence of major

differences.
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6- Free operation contract does not include any violation of the Islamic

rules due to combination of more than one contract because it is
permissible to include more than a contract in - except loan contract - on
condition that the two contracts should not fall on one property with
regard to cheating in the property or compensation when estimated as a
percentage of profits as supported by most of the jurists because if the
compensation is a percentage does not contradict the stipulation of clear

knowledge of the compensation.

7- Free operation contract is legal in Islam and, like other contracts, may

include some violations that makes it illegal. Thus if the contract is free
of such violations, it is considered legal and is compatible with the
Sharia rules, serves the interests of people and removes embarrassment
from the interactions especially in the current time in whihc new

financial transactions have emerged.

8- Free operation contract expires by completion of the period, violaiton of

its terms by either of the parties, inability to submit the property,
realizatio of an expiry term, loss of the commercial eligibility of the
operator, misuse of the property by the operator, end of judicial custody

or death of the operator.

At the end the researcher provided the following recommendations:

1- Importance of studying new contracts from jurisprudence viewpoint to

show the comprehensiveness of Sharia and fitness for every time and

location and its ability to cope with the new developments.

2- Researchers should be encouraged to contribute in this regard in order to

meet the requirements of development in the Kingdom through studying
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contemporary commercial contracts that need explanation from the
viewpoint of Islamic jurisprudence.

Jurisprudence communities should be invited to study free operation
contracts, explains its rules and make a decision with regard to its rules
and impacts.

It is necessary to work out detailed regulations for the commercial store
because of its importance, within comprehensive regulations for trade in
the Kingdom.

Updating and development of current commercial regualtions, re-
organization of commercial contracts including contemporary ones that
are important because they are required for development in the
Kingdom. These regulations should be combined in one commercial act.
Enhancement of arbitration culture and awareness about its
characteristics as a quick means for settlement of commercial disputes

and observing their confidentiality.

Appendices
Appendices includes names of major characters and sample of free

operation contract.

Indexes

Includes index of Quranic verses, prophet sayings, juristic terms, sources

and references and subjects.
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